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Appel l ant, Arlena Beeman, appeals from a judgnent of the
Circuit Court for Allegany County (Sharer, J.) that affirmed the
order of an adm nistrative |aw judge dism ssing her appeal fromthe
decision by a clinical review panel to admnister certain
anti psychotic nedications to her forcibly. In this appeal, we
consi der whether 8§ 10-708(k) of the Health-General Article of the
Annot at ed Code of Maryland conports with the requirenments for due
process contained in the Fourteenth Arendnent of the United States
Constitution and Article 24 of the Maryl and Decl aration of Rights.
The statutory provision, on its face, inposes a forty-eight hour
wi ndow i n which to appeal to an adm nistrative | aw judge deci sions
made by clinical review panels to forcibly nmedicate psychiatric
patients. The statute does not expressly take into account the
patient's nental capacity to understand and exercise that right of
appeal . Because we Dbelieve that the existing procedura
protections contained in the statute as a whole, in light of the
presunption of conpetency and the availability of alternative
guar di anship proceedi ngs, adequately protect the patient's
constitutional liberty interests, we shall affirm

| SSUES PRESENTED

Appel | ant presents two issues for our consideration, which we
have slightly re-phrased for analysis as foll ows:

| . Does the failure by the Departnent of Health

and Mental Hygiene to assess and account for
an involuntarily comm tted psychi atric



patient's nmental capacity to understand and
exercise her right to an admnistrative appeal
froma decision by a clinical review panel to
forcibly nmedicate her violate the Due Process
Clause of the Fourteenth Anmendnent to the
United States Constitution or Article 24 of
the Maryl and Decl aration of Rights?

1. Does the failure by the Departnent of Health
and Mental Hygiene to assess and account for
an involuntarily comm tted psychi atric
patient's mental capacity to understand and
exercise her right to an admnistrative appeal
froma decision by a clinical review panel to
forcibly nmedicate her violate the anti-
discrimnation prohibitions and reasonable
accommodation obligations of the Anericans
with Disabilities Act and/or Section 504 of
the Vocational Rehabilitation Act of 19737

FACTS AND PROCEEDI NGS BELOW

On 23 July 1993, appellant was involuntarily retained at the
Thomas B. Finan Center ("Finan Center"), a psychiatric institution
operated by the Maryland State Departnent of Health and Mental
Hygi ene ("DHWH') in Cunberland, Maryland.? Appel  ant  soon
thereafter refused to take nedication (Lithium and Thi othi xene)
that was prescribed for her by Dana Cal derone, M D., her attending
physician, to treat appellant's nental problem diagnosed as

"schi zoaf fective disorder."?2 On 27 July 1993, appellant received

Appellant's initial admssion for treatnent during this
continuous period of commtnent began on 14 July 1993. See
generally Beeman v. Departnment of Health & Mental Hygiene, 105 M.
App. 147 (1995) (hereinafter referred to as "Beeman |").

2"The essential feature of Schizoaffective Disorder is an
uninterrupted period of illness during which, at sone tine, there
is either a Major Depressive Episode, a Manic Episode, or a M xed
Epi sode concurrent wth synptons that neet Criterion A for
Schi zophrenia.” American Psychiatric Associ ation, D agnostic and
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notice that a clinical review panel ("panel") would be convened on
the followng day to determ ne whether nedication would be

adm nistered to her despite her refusal to take it wllingly.?

Statistical Manual of Mental Disorders at p. 292 (4th ed. 1994).
"Criterion A" for Schizophrenia requires "[t]wo (or nore) of the
following [characteristic synptons], each present for a significant
portion of time during a 1-nonth period (or less if successfully
treated):
(1) delusions
(2) bhallucinations
(3) disorgani zed speech (e.g., frequent
derail ment or incoherence)
(4) grossly disorganized or catatonic
behavi or
(5) negative synptons, i.e., affective
flattening, alogia, or avolition."

ld. at 285. Additionally, the diagnostic criteria require that

"during the sane period of illness, there have been del usi ons or
hal l ucinations for at least 2 weeks in the absence of prom nent
mood synptons."” Id. at 292. "[T] he nmood synptons nust al so be
present for a substantial period of the total duration of the
illness.” 1d. Furthernore, "the disturbance is not due to the
di rect physiol ogical effects of a substance (e.g., a drug of abuse,
a medication) or a general nedical condition.”™ 1d. at 296. The
term"period of illness"” in this context

refers to a time period during which the
i ndividual continues to display active or
resi dual synptons of psychotic illness. For
sone individuals, this period of illness may
| ast for years or even decades. A period of
illness is considered to have ended when the
i ndi vidual has conpletely recovered for a
significant interval of time and no |onger
denonstrates any significant synptons of the
di sorder.

ld. at 292.

The panel was conposed of Sandra Howard, MD., Allen Kirk
M D., and Janes Crable, a pharmacist. Pursuant to M. Heal t h- Gen.
Code Ann. ("HG') 8 10-708(c)(1), Drs. Howard and Kirk represented
the "physician designee of the <clinical director” and the
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After appellant received notice that the panel would be assenbli ng,
but before the schedul ed neeting, appellant consulted with her
rights advisor,* M. Delores Otiz, who provided her wth
i nformati on and assi stance regardi ng the upcom ng neeting with the
panel .

The panel convened as scheduled on 28 July 1993, wth
appel  ant and her rights advisor, anong others, present. The panel
approved the use of forced nedication to treat appellant's nental
di sorder for a period not to exceed ninety days, and docunented its
decision as required by HG 8§ 10-708(i).° Appel  ant  received
witten notice of the panel's decision on Friday, 30 July 1993 at
approximately 9:30 a. m

That sanme Friday, after receiving notice of the panel's
decision, appellant nmet twice wwith Ms. Otiz, who advi sed appel | ant
of her statutory right to appeal the decision of the panel to an

adm ni strative |law judge ("ALJ") of the Ofice of Admnistrative

psychiatrist, respectively. The pharnacist constituted the "nental
heal t h professional, other than a physician."

“The "rights advisor" is known in the Code as a "lay advisor"
and is defined in HG 8 10-708(a)(4) as "an individual at a
facility, who is know edgeabl e about nental health practice and who
assists individuals wwth rights conplaints.”

The nedici nes approved by the panel were Navane, Cogenti n,
and Propranol ol . Wiile the panel felt that Lithium was also
indicated to treat appellant's nental condition, they decided not
to inpose its use on appell ant because of the additional necessity
of forcing her to undergo continuing lab work to nonitor safely the
treat ment.



Hearings ("QAH')® and left with appellant the partially conpleted
appeal form Al that remained to be done to the formin order to
perfect an appeal was for appellant to affix her signature to it,
wite in the date and tine, and deliver the form to any Finan
Center staff person. M. Otiz also |left additional copies of the
appeal form in appellant's chart and in the charting room
Moreover, M. Otiz notified staff at the Finan Center, and
particularly those assigned to appellant's cottage, that appell ant
may want to appeal the panel's decision over the upcom ng weekend.
Al t hough appel | ant had previously appeal ed at | east one prior panel
decision requiring her to submt to forced nedication, and often
initiated contact with an attorney at the Legal A d Bureau office
in Cunmberl and, she did not express ostensibly to anyone a desire
that she wanted to appeal the panel's decision in this case on 30
July, 31 July, or on 1 August 1993.

The forty-eight hour deadline for taking an admnistrative
appeal, provided by HG 8 10-708(k)(1), supra, n.6, expired on 1
August 1993 at approximately 9:30 a.m Thereafter, on 2 August
1993, after another neeting with her rights advisor, in which

appellant made no outward expression of a desire to appeal,

HG § 10-708(k) states, in pertinent part:

(1) An individual may request an admnistrative
hearing to appeal the panel's decision by filing a
request for hearing with the chief executive officer of
the facility or the chief executive officer's designee
within 48 hours of receipt of the decision of the panel.
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medi cation was adm ni stered to appellant, pursuant to the panel's
deci sion, at approximately 10:00 a.m Later on 2 August 1993, at
approximately 3:50 p.m, roughly thirty hours past the statutory
deadl i ne, appellant tendered a hand witten letter to Finan Center
staff, indicating that she wanted to appeal the panel's decision.

Appel lee, DHWH, filed with the OAH a notion to dismss
appel l ant's appeal on the ground that it was not tinely filed. The
assigned ALJ held an evidentiary hearing on the notion to dismss
at the Finan Center on 13 August 1993. At that hearing, appellant
was represented by an attorney fromthe Legal A d Bureau who was
famliar with her background and current predicanent. On 22
October 1993, the ALJ issued her witten decision and order
dismssing appellant's appeal, finding generally that (1) appell ant
was properly advised of her appeal rights and otherw se had the
assi stance required by | aw of her rights advisor; (2) appellant had
tinely filed an appeal on at |east one prior occasion, but did not
do so in the present case; and (3) that she was "not persuaded that
[§ 10-708 was] unconstitutional nor [was she] persuaded that the

statute was applied [to appellant] in an unconstitutional nmanner."’

This was the sumof the ALJ's analysis or reasoning as to the
constitutional challenge. Admnistrative proceedings may be the
first forum in which constitutional challenges to statutes are
permtted (even required, in certain situations) to be litigated,
and in those circunstances, ALJ's should not sinply "blow by" those
i ssues because they are raised in an admnistrative, quasi-
judicial, as opposed to a purely judicial, forum | nsur ance
Conm ssioner v. Equitable Life Assurance Society, = M. __ (No.
26, Sept. Term 1993) (opinion filed 11 Septenber 1995) (slip op.
at 25, 29-30) (and cases cited therein).
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Appel lant tinely sought judicial review of the decision of the
ALJ by the Crcuit Court for Allegany County on 4 Novenber 1993,
pursuant to HG 8 10-708(1)(1). Appel | ant persuaded the circuit
court, over appellee's objection, not to enploy the statutorily
provi ded expedited appeal proceedings under HG 8 10-708(1)(4),
whi ch woul d have required a decision by the circuit court within
seven days, but rather to proceed under the nore relaxed tine
provi sions of Maryland Rule 7-201, et seq. This decision enabled
appel lant to prosecute Beeman | on the faster track before having
to nove forward on the instant appeal. Oal argunment was held on
the instant appeal on 8 July 1994. The court took the matter under
advi sement following the hearing. Wile the matter was pendi ng sub
curia, on 18 August 1994, after having received the full course of
treat ment approved by the panel, appellant was di scharged fromthe
Finan Center. On 8 Decenber 1994, the circuit court issued its
witten opinion and order affirmng the decision of the ALJ.
Appel lee has nmoved to dismss the instant appeal as noot.
Additional facts will be supplied as necessary in our discussion of
the issues we address.

DI SCUSSI ON
MOOTNESS

Appel | ee contends that the issues raised by appellant in this

appeal are npot because the clinical review panel's decision

approving the forced nedi cati on of appellant, on which this appeal



is based, expired approximately on 28 OQOctober 1993, and any
reversal of the ALJ's dism ssal of appellant's appeal and renand
for a hearing on the nerits would be neani ngl ess. Thus, appellee
asserts that the instant appeal should be dism ssed.?
As the Court of Appeals explained in Attorney Gen. v. Anne

Arundel Cty. Sch. Bus, 286 M. 324, 327 (1979):

A question is nmpoot if, at the tinme it is

before the court, there is no longer an

exi sting controversy between the parties, so

that there is no longer any effective renedy

whi ch the court can provide.
Furthernore, "courts of appeal 'do not sit to give opinions on
abstract propositions or npot questions; appeals which present
not hing el se for decision are dismssed as a matter of course.'"
Beeman |, supra, 105 Md. App. at 157 (quoting In re R ddl enpser
317 Md. 496, 502 (1989)). W agree with appellee that the question
of whet her appellant's appeal to the QAH shoul d have been di sm ssed
i's noot because, no matter how we woul d resolve the question, it
woul d be inpossible for us to provide an effective |egal remedy for
appel I ant when she has al ready been nedicated pursuant to the 28
July 1993 panel decision and subsequently rel eased fromthe Finan
Center. The fact that the issues are noot, however, does not

precl ude per se our consideration of the issues raised.

Al t hough the instances in which courts will depart "fromthe

8Qur power to dismss noot appeals is set forth in Ml. Rule 8-
602(a) (10).



general rule and practice of not deciding academ c questions" are
rare, they have been articul ated as foll ows:

[1]f the public interest clearly will be hurt

if the question is not inmredi ately decided, if

the matter involved is likely to recur

frequently, and its recurrence wll involve a

rel ationship between governnent and its

citizens, or a duty of governnment, and upon

any recurrence, the sanme difficulty which

prevented the appeal at hand from bei ng heard

intine is likely again to prevent a deci sion,

then the Court may find justification for

deci ding the issues raised by a question which

has becone noot, particularly if all these

factors concur with sufficient weight.
Mercy Hosp., Inc. v. Jackson, 306 MI. 556, 562-63 (1986) (quoting
Ll oyd v. Supervisors of Elections, 206 Md. 36, 43 (1954)).

When appl ying the standard expressed in Lloyd to the questions
presented in the instant case, we conclude that our review and
resolution of issue I, subject to our discussion in n.13 and n. 15,
infra, is appropriate. The forcible adm nistration of nedication
to patients confined in state hospitals undoubtedly concerns "a
rel ati onshi p between the governnent and its citizens." Beeman |
supra, 105 Ml. App. at 158. Simlarly, we are convinced that
ensuring that forced mnedication procedures are conducted in
concordance with constitutional due process principles is a "matter
of inportant public concern.” See WIllians v. WIzack, 319 M. 485
(1990) (holding that previous version of HG § 10-708 viol ated due
process rights of patients, discussed infra).

Additionally, the situation involved here is likely to recur



as to appellant and others simlarly situated.® The parties do not
seriously dispute that appellant's schizoaffective disorder is
generally resistant to treatnent, depending, inter alia, on the
regularity with which she takes her nedicine. The record al so
reflects that appellant has habitually refused to take her
prescribed nmedicine voluntarily in the past, requiring repeated
i nvoluntary adm ssions to the Finan Center, thus perpetuating the
i ssues raised here. See Beeman |, supra, 105 Ml. App. at 152
Moreover, while not part of the record in this case, statistics
conpiled by DHWH in its evaluation reports on clinical review
panels contained in the statute's legislative history indicate
that, in fiscal years 1992, 1993, and 1994, clinical review panels
convened in Mental Hygiene Administration ("MHA") facilities
approved forced nedication in 175 cases per year, from which 73
appeal s were taken annually to the QAH, on average.!® These nunbers
are certainly large enough to convince us that the potential for
recurrence of the issues raised here with respect to the exercise
of appeal rights is of substantial nagnitude.

Lastly, because forced nedi cation decisions are only valid for

ninety days fromtheir date of issuance, HG § 10-708(n), "even an

°l'n reaching this conclusion, we did not rely on appellant's
prior adm ssion records at the Finan Center, which were not
included in the record extract (because it was not in the record
made before the ALJ), but was included by appellant in an appendi x
to her reply brief.

0See Bill Files for H B. 482 (1995); and H B. 170 (1993).
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expedited appeal is not sufficiently swift to assure review of an
or der authorizing forced admnistration of anti psychotic
medi cations.” Beeman |, supra, 105 Md. App. at 159. Therefore,
upon subsequent recurrences of the issues properly presented in
this case, because of inherent time constraints, the sane
difficulty that rendered the present appeal nobot woul d al so prevent
| ater cases from being reviewed ordinarily. Accordi ngly, being
satisfied that the LIoyd factors "concur with sufficient weight,"
we shall address the nerits of appellant's case as properly raised
on this record by issue |
STANDARD OF REVI EW

Before we begin our exam nation of the disputed issues, we
note the scope of review we shall apply. The scope of review on
appeal to this court is substantially that of the circuit court --
we nust review the admnistrative decision itself. Beeman |,
supra, 105 Md. App. at 154 (citing Public Serv. Commin v. Baltinore
Gas & Elect. Co., 273 M. 357, 362 (1974)) (other citations
omtted). The decision of the ALJ in the instant case constituted
a final decision for judicial review purposes under the
Adm ni strative Procedure Act ("APA"), codified at Ml. State Cov't
Code Ann. ("SG') § 10-101 et seq. HG § 10-708(k)(9). Pursuant to
the APA, whether the reviewing court is a circuit court or an
appel l ate court, Kohli v. Looc, Inc., 103 Mi. App. 694, 708 (1995)

(citing Fort Washington Care Cir. v. Departnment of Health and

11



Mental Hygi ene, 80 Md. App. 205, 213 (1989)), it may:
(1) remand the case for further proceedings;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if any
substantial right of the petitioner may have
been prejudi ced because a finding, conclusion
or deci sion:
(1) IS unconstitutional;
(1i) exceeds the statutory authority or
jurisdiction of the final decision
maker ;
(ti1) results froman unl awf ul
procedur e;
(iv) is unsupported by conpetent,
mat eri al, and substantial evidence in
light of the entire record as submtted;
or
(v) is arbitrary or capricious.
SG § 10-222(h) (Supp. 1995).

Al t hough the primary thrust of appellant's contentions of
error put forth in this appeal is constitutional in nature, the
ALJ's conclusion that appellant's adm nistrative appeal should be
dism ssed was also dependent on her factual findings. A
distinction is drawn in the scope of review dependi ng upon whet her
the court is reviewing an admni strative agency's findings of fact
as opposed to purely legal conclusions. "To the extent the issues
on appeal turn on the correctness of an agency's findings of fact,
such findings nust be reviewed under the substantial evidence
test." Departnment of Hunman Resources v. Thonpson, 103 M. App
175, 190 (1995) (citing State Election Bd. v. Billhiner, 314 M.
46, 58-59 (1988), cert. denied, 490 U.S. 1007 (1989)).

"Substantial evidence" is "such rel evant evidence as a reasonabl e
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m nd m ght accept as adequate to support a conclusion.” Anderson
v. Departnent of Public Safety, 330 Md. 187, 213 (1993) (quoting
Bul l uck v. Pel ham Whods Apartnents, 283 M. 505, 512 (1978)). In
utilizing the substantial evidence test, an appellate court does
not substitute its judgnment, even on the question of the
appropriate inference to be drawn from the evidence, for that of
t he agency. E.g., Liberty Nursing Cr., Inc. v. Departnent of
Heal th and Mental Hygiene, 330 M. 433, 442 (1993) (and cases cited
t herein). Rather, the test is a deferential one, requiring
restrained and di sciplined judicial judgnment so as not to interfere
with the factual conclusions of the agency that are adequately
supported by the record. Billhiner, supra, 314 Ml. at 58.

A different, nore expansive standard applies to purely |egal
conclusions, i.e., "where the agency's decision is predicated
sol ely upon an error of law, no deference is appropriate and the
reviewing court may substitute its judgnment for that of the
adm ni strative agency." Kohli, supra, 103 Md. App. at 711 (citing
Washi ngton Nat'l Arena v. Conptroller of Treasury, 308 M. 370,
378-79 (1987)); see, e.qg., Liberty Nursing, supra, 330 Md. at 443
(citing Ransay, Scarlett & Co. v. Conptroller, 302 M. 825, 837
(1985)). Therefore, the ALJ's conclusion regarding the inpact of
appel l ant's constitutional due process challenge will not be given
the sane deference in our analysis as her fact-finding.

STATUTORY BACKGROUND
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In 1990, the Court of Appeals, in Wllians v. WI zack, supra,
declared the prior version of HG 8 10-708 unconstitutional because
it contravened procedural due process protections of both the state
and federal constitutions. The specific due process requirenents,
mandated by the United States Suprene Court in Washington v.
Harper, 494 U.S. 210 (1990), that the WIllianms court indicated the
prior statute |acked were: (1) "advance notice of the proceedi ngs
before the clinical review panel;" (2) the right of the patient?!
"to be present” when the panel convened; (3) "to present evidencel;
(4)] to cross-examne witnesses[; (5)] to have the assistance of an
advi sor who understands the psychiatric issues involved[;] and
[(6)] to obtain judicial review of an adverse panel decision before
its inplenentation.” WIIlianms, supra, 319 Ml. at 5009.

After Wllians invalidated HG 8 10-708, psychiatric facilities
in Maryland were not able to adm nister antipsychotic nedication
involuntarily to nental patients who refused it unless a court
declared the patient inconpetent and the appointed guardian
approved the admnistration of the nedicine. See Bill Analysis of
H B. 588 (1991). In response to WIllians, a Mental Hygiene
Adm ni stration task force, consisting of nental health consuners,

advocates, attorneys, doctors, and state officials, was assenbl ed

11Both WIlians and Harper dealt with the due process rights
of a nmentally ill prisoner to refuse nedication, and those cases
enploy the term "inmate" as opposed to "patient,"” the latter of
which is nore applicable to the case at bar.
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to draft proposed legislation, which was |ater enacted by the
Maryl and General Assenbly in 1991 as the successor statute to the
i nvalidated HG 8 10-708. The revised statute provided for enl arged
procedural safeguards purportedly in order to conport with the due
process requirenents as defined by caselaw. > |In addition, the 1991
revision of the statute included a "sunset provision," i.e., the
statute would expire on its own terns two years fromits effective
date of 1 July 1991. The new statute also directed that an
eval uation report recommendi ng either reest abl i shnent or
termnation of the revised statute was to be prepared by DHVH and
submtted to the Governor and the General Assenbly by "the end of
1 January 1993." Ch. 385, 8 2 (Acts of 1991).

During the 1993 |legislative session, DHVH submtted its
eval uati on report recomendi ng reestablishnment of the revised HG §
10-708. The constituency that was represented on the original task
force, augnented by the Legal Aid Bureau, Inc., commented on this
pr oposal . The Maryland Disability Law Center and the Legal Aid
Bureau, Inc., concerned generally with a patient's conpetency to
understand the process, recommended that the statute be further
revised, inter alia, torequire a clinical review panel, before it
decided to order forced nedication, essentially to determ ne

whet her the individual |acked the capacity to make or communi cate

12The procedural protections are discussed nore thoroughly,
i nfra.
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responsi ble or reasonable decisions concerning nental health
treatment or other personal matters. DHVH opposed such an
amendnent because, absent specific instances of "m scarriages of
justice" under the present statute, it "would place additional
burdens, in terns of both tinme and noney, on providers." The
| egislature did not include the proposed anmendnents from these
advocacy groups in the adopted bills.

The expiration period of the statute was thereafter extended
until 1 July 1995, with another evaluation report being required in
January of 1995. Ch. 135 8 1 (Acts of 1993). DHVH subm tted
anot her eval uation report, upon which the task force constituency
again commented, for the 1995 legislative session, at which the
statute was further extended until 1 July 1999, wth another
eval uation report being due at the end of 1 January 1999. Ch. 266
(Acts of 1995). Concerning the 1995 session proposal, the Maryl and
Disability Law Center advocated, once again w thout avail, the need
to include a provision requiring the review panel to determ ne
concurrently with any decision to force nedication, the conpetency
of the patient to make or communicate reasonable decisions
concerning his or her treatnent. Addi tional ly, another patient
advocacy group, On Qur Owmn of Mryland, Inc., unsuccessfully
proposed a nmandate that |egal counsel be provided for a patient at
the tinme the panel convenes.

Havi ng consi dered the history of the statute, we turn nowto
address the contentions of appellant.
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l.
DUE PROCESS
Appel l ant contends that the application of the forty-eight
hour appeal period provided in HG 8 10-708(k)(1) to her in this
case, W thout assessing or accounting for her nental capacity to
understand and exercise her appeal rights during that period,
vi ol ated her due process rights under the Fourteenth Amendnment or

Article 24 of the Maryland Declaration of Rights.®® Essentially,

BAppel lant only argued below that the statute was
unconstitutional as applied to her because it did not afford her
wi th procedural due process under the Fourteenth Amendnent. She
did not challenge the statute on its face, i.e., she did not
contend that it was unconstitutional in every possible application.
Li kew se, appellant did not raise substantive due process issues
bel ow. Mreover, she did not assert her conpani on argunment before
the ALJ or the circuit court that Article 24 of the Mryl and
Decl aration of R ghts was al so viol ated; however, as the neani ng of
both constitutional provisions is anal ogous, see infra, it does not
affect our analysis, and we exercise our discretion to consider it.
See, e.g., CGtown G| v. den, 320 MI. 546, 561 (1990).

I n that same vein, appellant nmakes certain "equitable tolling"
argunments under the unbrella of her due process argunent. She
states in n.3 of her brief that "[e]lquitable tolling . . . provides
an alternative ground for reversing the Grcuit Court's decision in
t he present case."” As we are holding that due process, which
i ncorporates the concept of fundanental fairness, see, e.g.,
Maryl and State Police v. Zeigler, 330 Mi. 540, 559 (1993); Meyers
v. Montgonery County Police Dept., 96 Ml. App. 668, 698 (1993)
(citations omtted), is not offended by the statute as currently
codi fi ed, appellant's equitable tolling argunent, even if
specifically preserved below, would not serve as an i ndependent
ground of reversal because fairness is the platform on which the
doctrine of equitable tolling rests. See N xon v. State, 96 M.
App. 485, 500-08, cert. denied, 332 Ml. 454 (1993) (Discussing the
doctrine of equitable tolling as it relates to statutes of
limtation in Maryland, and noting that "Maryland has not expressly
adopted the federal equitable tolling standard"” in the context of
t he Maryl and Equal Pay Act.).

We can appreciate that appellant is becom ng nore creative as
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according to appellant, in order for the statute to wthstand
constitutional scrutiny, it nust be construed as requiring a
determnation of the patient's nental conpetency to understand his
or her adm nistrative appeal rights concurrent with notice being
given to the patient of the clinical review panel's decision to
medi cate forcibly. Appel l ant submts that, if it is determ ned
that the patient |acks the nental capacity to understand his or her
right of appeal at that tine, the appeal should be automatically
docketed, and the matter should proceed to the ALJ. Alternatively,
appel l ant argues that if the appeal is filed late, as it was in the
i nstant case, the matter should al so proceed to the ALJ as a matter
of course for a determ nation of whether the tinme limt should be
wai ved because of the patient's |ack of capacity to understand and
exercise the right of appeal during the forty-eight hour period.
Thus, she continues, since the ALJ in this case only determ ned
whet her the requirenments of the statute were adhered to by DHVH and
whet her appellant noted her appeal within the forty-eight hour
period, and not whether appellant was nentally conpetent to
understand and act on her admnistrative appellate rights, her
constitutional rights were thereby infringed. Although appell ant

has only preserved, on this record, an "as applied" due process

this litigation (and from the resolution of Beeman |) proceeds.

However, we wll not allow appellant's argunents to grow and
multiply on this appeal. See Md. Rule 8-131, discussed in Il
i nfra.
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chal l enge (see n.13, supra), her contention presents us with the
opportunity to determ ne whether HG 8 10-708, revised in response
to WIllians v. WIzack, supra, conports with due process.* W
conclude that additional protections are not required to be
judicially engrafted to the already hybridized vine and protecting
| eaves of the statute as currently codified in order to save it
from the constitutional phylloxera infestation identified by
appel | ant .

As a threshold matter, we note that the due process cl auses of
Article 24 of the Maryland Decl aration of R ghts and the Fourteenth
Amendrent of the United States Constitution have the same neani ng.
Pi t senberger v. Pitsenberger, 287 M. 20, 27, appeal dism ssed, 449
U S 807 (1980). W also acknow edge that |egislative acts are
presuned to be constitutional, and that a person challenging a
statute has the burden of affirmatively establishing its
invalidity. Gder Barrel Mbile Honme Court v. Eader, 287 M. 571
579 (1980) (citing Governor of WMaryland v. Exxon Corp., 279 M.
410, 426 (1977), aff'd, 437 U S. 117 (1978); Salisbury Beauty Sch.
v. State Bd. of Cosnetol ogists, 268 MI. 32, 48 (1973)); Departnent

of Natural Resources v. Linchester, 274 Ml. 211, 218 (1975) (citing

14See Vavasori v. Conmi ssion on Hunman Rel ations, 65 M. App.
237, 243 (1985), cert. denied, 305 Md. 419 (1986) (Judge Karwacki,
then a nmenber of this Court, was presented with what was
essentially an as applied due process challenge to Article 49B
The opinion nevertheless addressed broader issues concerning
whet her the statute, as codified, conported with due process
concerns).
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Maryl and Bd. of Pharmacy v. Sav-A-Lot, 270 Md. 103, 106-07 (1973);
Sal i sbury Beauty Sch., supra, 268 Md. at 48-49).

Bef ore reaching the issue of whether appellant was provided
with sufficient procedural due process, we nust first be satisfied
that, as a substantive matter, appellant has a constitutiona
interest in avoiding the admnistration of antipsychotic drugs. W
bel i eve that she has a significant constitutional |iberty interest
in being free fromthe arbitrary and capricious adm nistration of
such nedicines.®™ See Riggins v. Nevada, 504 U S 127 (1992);
Washi ngton v. Harper, supra, 494 U S. 210, 221-22 (1990); United
States v. Charters, 863 F.2d 302, 305 (4th Cr. 1988), cert.
denied, 494 U. S. 1016 (1990).

Havi ng found the existence of a substantive constitutiona
interest, we next consider whether the existing statutory
procedural protections adequately protect appellant. "[ D] ue
process does not require adherence to any particular procedure. On
the contrary, due process is flexible and calls only for such
procedural protections as the particular situation demands." E. g.,
Maryl and Racing Commin v. Castrenze, 335 M. 284, 299 (1994)

(citing Departnment of Transp. v. Armacost, 299 M. 392, 416

15Appel l ant al so argues that she has a "fundanental right of
bodily privacy against forced treatnment with psychotropic drugs."”
In that we are reaching the procedural issues on the basis that
there is a significant liberty interest raised, it is unnecessary
for us to conclude that this specific right exists in this case,
especially since it was not raised below See n.13, supra.
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(1984)). In Mathews v. Eldridge, 424 U S. 319 (1976), the United
States Suprene Court fornulated a balancing test that it continues
to enploy in evaluating due process questions.

[Q ur prior deci si ons i ndi cate t hat

identification of the specific dictates of due

process generally requires consideration of

three distinct factors: First, the private

interest that will be affected by the official

action; second, the risk of an erroneous

deprivation of such interest through the

procedures used, and the probable value, if

any, of additional or substitute procedura

safeguards; and finally, the Governnent's

interest, including the function involved and

the fiscal and adm ni strative burdens that the

addi ti onal or substitute procedur a

requi rement would entail.
ld. at 334-35. The parties agree that this is the balancing test
to be enployed in this case.

The first Mathews factor, the nature of the private interest
af fected, was discussed above as being a significant right.
Nevert hel ess, as was recognized in Charters, supra, constitutional
interests retained by involuntarily commtted individuals "nust
yield to the legitimte governnent interests that are incidental to
the basis for the legal institutionalization, and are only afforded
protection against arbitrary and capricious governnment action.”
Charters, supra, 863 F.2d at 305 (citations omtted). Appellant
was involuntarily retained at the Finan Center because she needed
mental health treatnent. See HG 88 10-613 to 10-633 (descri bing
the criteria and procedures for involuntary adm ssions). Thus, the

governnmental interest in providing appellant with the mental health
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care that she required nust also be considered alongside
appellant's interest in being free fromarbitrary and capricious
gover nnment acti on.

The second factor in the Mathews bal ancing test is really the
mai n focus of the constitutional questions raised on this appeal.
This is especially so because the record of appellant's case, as
opposed to the legislative history of the statute, is conpletely
devoid of any enpirical data that could be used to fornulate an
argunent one way or the other on the final factor, i.e., the fiscal
or admnistrative burdens that the additional procedures requested
by appel | ant woul d pl ace upon the State.!® The second factor | ooks
first at the risk of an erroneous deprivation of appellant's
constitutional interests through the existing procedures. Wthout
considering the due process safeguards afforded to appell ant
relating to her involuntary adm ssion to the Finan Center, but
focusing solely on the forced nedication at issue, the foll ow ng

procedural protections are provided by the statute:

%Appel l ee included in the appendix to its brief the affidavit
of Ms. Paula Carolyn Bell, DHWHs D rector of the Resident
Grievance System which contained certain selected statistics
regardi ng the nunber of clinical review panels and the nunber of
adm ni strative appeals. This evidence was not, however, part of
the record before the ALJ in this case, and we did not rely upon
it. Just as appellant's effort to augnent the record via the
appendi ces to her brief was inappropriate, see n.9, supra, so too
was this inclusion by appellee. W also note in passing that the
statistics selected by appellee (Fiscal Year 1995 in IVHA inpatient
facilities) were not representative of the data contained in the
| egi slative history cataloging simlar statistics for the three
prior fiscal years.
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(1) Medication cannot be admnistered to a patient in a
non- ener gency si tuati on, unl ess t he pati ent IS
hospitalized involuntarily and the nedication is approved
by a clinical review panel, HG § 10-708(b), and in any
event, nedication cannot be involuntarily adm nistered
for a period of longer than 90 days, w thout another
panel being convened and approving a renewal. HG § 10-
708(m ;

(2) Notice of the panel nust be given to the patient and
the lay advisor at |east 24 hours prior to the convening
of the panel. HG § 10-708(d);

(3) The notice provided nust include the date, tine,
| ocation, and purpose of the panel, and nust also
describe the following rights of the patient:

(a) the right to attend the neeting of the

panel ;

(b) to present information to the panel,

i ncl udi ng W t nesses;

(c) to ask questions of any person presenting

information to the panel;

(d) to request assistance froma |ay advisor;

and

(e) to be inforned of their diagnosis and an

explanation of the clinical need for the

medi cation, including potential side affects,

and the material risks and benefits of taking

or refusing the nedicine. HG § 10-708(e);

(4) Once a decision has been nade by the panel to
medi cate, pursuant to the contours set forth in HG § 10-
708(g) and (h), it nust be docunented with notice given
to the patient of his or her right to request a hearing
under HG 8 10-708(k), his or her right to counsel, and
t he nanme, address, and tel ephone nunber of the State
protection and advocacy agency and the Lawer referral
service. HG § 10-708(i);

(5) The patient is entitled to the benefit of the |ay
advisor, who, after the panel has approved the
medi cation, shall pronptly informthe patient of his or
her right to appeal under subsection (k), insure that the
patient can access a telephone, and notify the
appropriate personnel if the patient desires to appeal.
HG 8§ 10-708(j);

(6) The patient has the right, within forty-ei ght hours
of receipt of the decision by the panel to appeal the
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decision to an admnistrative law judge, wth the

admnistration of nedicine being stayed during that

forty-eight hour period, or, if a hearing is requested,

the stay continues until the admnistrative decision is

issued. HG § 10-708(k); and

(7) The patient is given the further right to expedited

judicial review of the ALJ's decision on the record to

the circuit court wthin fourteen days of the

adm nistrative decision. HG 8§ 10-708(1).

In conparing the aforenenti oned protections with the deficiencies
of the prior statute enunciated in Wllians v. WI zack, discussed
in the Statutory Background section, supra, we conclude that the
present statute satisfies constitutional due process requirenents.
Al of the prior defects brought to light in WIlians have been
cured, and additional safeguards have been added by the | egislature
in the revised statute.

Furthernmore, with respect to appellant's specific assertion
that a determnation of a patient's nental capacity to understand
and exercise appeal rights is constitutionally required, we nust
exam ne the statute in relation to other existing |aw As was
recognized in Wllians, the statute, inits entirety, IS a narrow
| egi slative exception to the common law rule that a physician
cannot adm nister treatnent of any kind to a patient w thout that
patient's consent, absent energency circunstances. WIIlians,
supra, 319 Ml. at 494 (quoting Sard v. Hardy, 281 M. 432, 439
(1977)). The law of Maryl and presunes that adults are conpetent to

make their own informed decisions, and this presunption of

conpet ency does not disappear upon an involuntary adm ssion to a
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mental health facility for psychiatric treatnent, absent a proper
determ nation otherw se. See HG 8§ 5-601(f) ("' Conpetent
i ndividual' nmeans a person who is at |east 18 years of age or who
under 8§ 20-102(a) of this article has the sane capacity as an adult
to consent to nedical treatnment and who has not been determ ned to
be i ncapabl e of making an inforned decision."); see also, Wall v.
Hel ler, 61 Mi. App. 314, 326, cert. denied, 303 Ml. 297 (1985) (In
the context of capacity to make a will, "the law presunes that
every man is sane and has capacity to make a valid wll.")
(citations omtted); 60 Op. Att'y Gen. 208 (1975) (Mental patients
retain their right to vote, provided they have not been decl ared
judicially inconpetent and have had a guardi an appointed.); HII v.
State, 35 Md. App. 98, 105 (1977) (Presunption of conpetency of
accused to stand trial.). The legal distinction between conpetency
or inconpetency can be determned in a judicial forum whether
under Title 13 of the Estates and Trusts Article of the Annotated
Code of Maryland or otherwise. There is no separate need for a
speci alized adm nistrative conpetency determ nation, unless the
| egi slature expresses a desire to carve a broader exception to the

presunption of conpetency.! The inherent "safety valve" for those

"As noted earlier, as part of the legislative history of HG
8§ 10-708, though not explicitly made part of the record in this
case, the Maryland Disability Law Center and the Legal A d Bureau
made proposals to the legislature in 1993 and in 1995 regarding
certain conpetency determ nations (although not specifically with
respect to understanding the right to appeal), none of which were
adopted. Moreover, as the legislative history also reveals, in the
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who | ack the nmental capacity to understand their right of appeal is
to have their appointed guardian, or other person to whom they
granted a limted durable power of attorney, make the appeal
decision on their behalf. Accordingly, when HG 8§ 10-708(k) is
anal yzed in pari materia with the rest of the statute, as well as
t he presunption of conpetency, the risk of an erroneous deprivation
of appellant's right to be free fromthe arbitrary and capricious
adm nistration of antipsychotic nedications within the existing
procedural protections is not so great as to warrant our enbrace of
the relief sought in this case.

The ot her portion of the second Mat hews factor appraises the
probabl e value, if any, that the procedures proposed by appell ant
woul d have in mnimzing the risk of an erroneous deprivation of
her rights. The determ nation of nental capacity that appell ant
seeks would be nmade at the tinme of receiving notice of the panel's
deci sion. Counsel for appellant suggested at oral argunment that
the conpetency determ nation could be nade by a "nental health
professional”™ within the facility where the patient is retained.
Even assum ng, arguendo, that it was determ ned that the patient
could not fully understand his or her right of appeal sufficient to

enable him or her to decide properly whether to exercise it vel

i medi ate post-WIllians void, resort to ad hoc judicia
determ nations of conpetency was the chief, if not only, |ega
resort in forced nedication cases. In today's post-WIllians era,
there is no reason to believe that such a venue is any |less
avai |l abl e.
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non, and yet he or she nevertheless received the automatic
adm ni strative appeal that appellant is urging this Court to grant,
the admnistration of nedicine and the rest of the therapeutic
regi men woul d be stayed at least until the ALJ issued his or her
deci si on. Moreover, it is doubtful that patients who cannot
understand their right of appeal can effectively comunicate with
and provide assistance to their counsel before the ALJ, especially
with at | east a portion of their treatnment plan placed on hold.
We are certainly not unmndful of the gravity of the personal
liberty rights at stake in this case and of the value of the
adm ni strative appeal, especially in ternms of it being the gateway
to judicial review of the panel's decision; however, we do not
believe that the scope of due process requires the requested
addi tional procedures. |In the nost basic analysis, in light of the
existing presunption of conpetency and the availability of
appoi nted guardians, the conpetency assessnent that appell ant
requests is not an essential safeguard. The legislature may, in
the future, deem such a procedure desirable, but such
consi derati ons as who shoul d nake the conpetency determ nation, at
what point it should be nade, whether it can be appeal ed, how | ong
the right for the admnistrative appeal wll remai n open, and how
much any additional hearings and subsequent judicial review wl|
cost the State, particularly nmake these issues better suited to be

resol ved by the executive and | egislative branches of governnent
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rather than by this Court.?!®

As di scussed above, no data has been presented properly to us
inthe record on the third Mathews factor sufficient to weigh it in
our anal ysi s.

THE ADM NI STRATI VE DECI SI ON

Being satisfied that the statute as witten conports with due
process concerns, we next review the admnistrative decision
itself. Affording appropriate deference to the factual findings,
we hold that they were based on substantial evidence. The record
adequately supports the findings that: (1) appellant had appeal ed
at least one panel decision before; (2) appellant had the
assistance of a lay advisor who was famliar with psychiatric
issues, clinical review panels, and the appeals process; (3)
appel | ant had access to a tel ephone and had regularly initiated
contact with her Legal Aid Bureau counsel ;' and (4), despite being
gquestioned several tines by her rights advisor if she desired to

appeal , appellant did not in any way indicate a desire to appeal

8That is not to say, however, that if we had been presented
with a proper record fromwhich we could conclude that the statute,
as witten, violated appellant's due process rights, we would not
declare it constitutionally invalid, and thus unenforceabl e agai nst
appellant. See WIllians v. WIzack, supra.

¥Appel lant did request that she be allowed to contact an
attorney, Paul Sullivan, Esquire, concerning a house that she
bel i eved she owned. She nmade a tel ephone call to his office the
nor ni ng of 2 August 1993.
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during the forty-eight hours followi ng the decision of the panel.?°
Accordingly, the requirenents of HG 8 10-708(k) not having been net
by appellant, we find no error by the ALJ in dismssing her appeal
because it was untinely brought.

To the extent that appellant maintains that she was entitled
to have her ability to appreciate and act on her appeal rights
during the pertinent forty-eight hour period determned as a result
of the proceeding before the ALJ, we hold that she had a full and
fair opportunity to produce any evi dence bearing on that issue, and
that she availed herself of that opportunity. Her attorney called
as witnesses Ms. Otiz,? Dr. Calderone, and Ms. Beenan herself.
DHWH, represented by an Assistant Attorney General, |limted itself
to cross-examnation of appellant's wtnesses and witten
affidavits of certain Finan Center staff. Qur review of the record
| eads us to conclude that Ms. Beeman's awareness of her appea

rights prior to and during the relevant forty-eight hour period was

2O the nmultiple contacts between Ms. Otiz and appel | ant
during the tinme period involved here, appellant's only reported
response to a pertinent query -- whether appellant wanted
assistance fromthe Legal Aid Bureau -- was "what for, they never
do anything -- just talk."

2Counsel for appellant at the ALJ's hearing initially
announced her intent to call Ms. Otiz as appellant's wtness
When DHWH offered Ms. Otiz's affidavit in evidence as part of its
case-in-chief, appellant's counsel |odged a hearsay objection based
on the availability of the live witness. To save tinme, counsel for
DHVH called Ms. Otiz as a wtness. Thus, appellant, through a
liberally allowed cross-exam nation, obtained fromM. Otiz what
she had intended to obtain earlier through calling her as her own
W t ness.
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specifically explored. For exanple, during appellant's counsel's
cross-examnation of Ms. Otiz, the follow ng coll oquies occurred:

Q Ms. Otiz, in your affidavit you
said that M. Beeman is calnmer and nore
cooperative since taking the nedication, is
that right?

A. Yes.

Q VWhat was she |ike before she took
t he nmedi cati on?

A She seenmed to ne to be in a |lot of
angui sh and nental pain and she wasn't being
able to conmunicate. She was able to
comruni cate, but she was nbre nervous, nore
hyper.

Q When she was able to comruni cate,
was she able to comruni cate neani ngful ly?

A. At tines.

Q At tinmes she was not able to
communi cate neaningfully, isn't that right?

A Yeah, | guess so. | nean, |'m not
with her all the tine. When | was with her,
she was able to understand and was able to use
t he phone and you know that. She called you
all the tine.

Q Can you tell me -- in fact, she was
not able to comruni cate neaningfully a | ot of
the tine. Sonetinmes she was Dbasically

i ncoherent, isn't that right?
A Pardon ne? Wth you? Wth nme?

Q I n your observations of Ms. Beenan,
wasn't she nost tinmes basically incoherent?

A Of and on, sure.

Q And how often woul d that be?

A | don't know that. When | spoke
30



with her -- | speak wth patients severa
times a day.

Q Okay. Do you know what it means to
be del usi onal ?

A Yes.
Q Ms. Beeman is delusional, isn't she?
A At times, at tines.

. And in fact at all tinmes she's
del usi onal about sone things, isn't that
right?

A She will always be that way about

two bodies, but that doesn't have anything to
do wth her being able to go out in the
conmuni ty. But that doesn't stop her from
per f or m ng.

Q Perform ng what ?

A In the community. Being able to be
di schar ged.

Q Ms. Ortiz, you say that M. Beenan
has al ways presented herself as one aware of
her rights, isn't that right?

A Yes.
Q In fact, her awareness of her rights
is largely delusional, isn't that right?

A No, a lot of the times she is right
on target.

Q How many of her -- how many rights
gri evances have you processed for Ms. Beeman?

A Ch, | don't know. Thr oughout the
year --
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Q The last nonth, for exanple.
A The | ast nmonth?

Q During this last nonth that we've
finished.

[ DHVH COUNSEL]: (Qnjection.
THE W TNESS: Probably one or two.
When Dr. Cal derone, appellant's treating physician, was called, M.
Beeman's counsel developed the following testinony on direct
exam nation as to the nature of Ms. Beeman's disorder generally
(but without regard to the imrediate tine at or about the pertinent
forty-eight hours with which the statute i s concerned):
Q So i f [''m cl ear, W th

schi zoaffective disorder a person would be
exhi biting nore del usions and a mani ¢ di sorder

it would be nore a nmpod disorder, is that
correct?
A. el |, schi zoaf f ecti ve di sorder

describes a disorder where you have a
conbi nati on of nood di sor der pl us a
schi zophreni c trace, like del usi ons,
hal | uci nati ons.

Q In fact, do you believe that M.
Beeman has del usi ons?

A. Yes.

Q Are Ms. Beenan's del usions extrenely
overwhel mng to her?

A. Yes.

Q And in fact, would you agree wth
Sandra Koons who wote that WM. Beenan's
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del usi onal system overwhel ns her?
A Yes.

Q What does that nean to you, to say
that sonmeone's delusional system overwhel ns
t henf

A. Well, a delusion is a fixed i dea of
that that is not real.

* * %

Q When you say a delusional system
overwhel ns sonebody, does that nean that
because of her del usions she is unable to make
rati onal choices?

A Yes.
Q About inportant issues in her life?
A Yes.

. She's unabl e, perhaps, at sonetines
to think coherently?

A She woul d exceed poor judgnent.

* * %

Q And in fact you would say her
i nsi ght was basical ly nonexi stent?

* * %
A None.
Q Now, when you first decided to treat
Ms. Beeman with nedication, was she agreeabl e
to that?
A No, she refused.

* * %

Q And was that refusal consistent over
the term-- did you treat her fromthe tine
she was in the hospital?
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A. Yes.

* * %

Q Was the refusal consistent or was
she sonetines w shy-washy about it?

A. No, she refused all the time.

* * %

Q And during that time would you say
that her grasp of reality was good or bad?

A Very bad.

* * %

Q Do Ms. Beeman's del usi ons cause her
to really believe what she is saying to be
true is true?

A. el I, she believes what - - a
delusion is what sticks in your m nd. And
that's what she believes in.

At this juncture, appellant's counsel began focusing on specific

know edge

appel | ant"’

that Dr. Calderone may have had wth

regard to

s nental condition at or near the tinme of the panel's

decision (28 July) and the communication to her of her appea

rights (30 July).

Q Can you look, if you could, for the
psychiatric note, or your nost recent
psychiatric note that was closest to July
28t h?

A Ckay, July 27.
Q Ckay, can you read what you wrote?

A Patient is loud, terribly abusive.
Patient is still refusing her nedications, and
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i s delusional. Patient exhibits very poor
judgnent nor insight to her illness. Medical
Panel hearing schedul ed for tonorrow.

* * %

Q Ckay. And in fact on July 20, 1993
you wote that the patient was quite

tangential, incoherent, illogical, is that
correct?
A Yes.
* * %
Q Ckay. And the reason that you

wanted to force nmedication on her was because
she couldn't make good decisions on her own
behalf, is that right?

A Yes, she exhi bi ted targeted
deficiencies there.

Q What do you nean by targeted
defi ci enci es?

A VWell, she exercises poor judgnment
and she's quite del usional.

On cross exam nation, however, DHWH s counsel explored related
areas with Dr. Calderone that reveal ed the foll ow ng:

Q Doctor, does ©Ms. Beenan know that
she's in a psychiatric facility?

* * %
A She knows that she's in Finan
Center.
Q Does she know that you are her
doctor?
A Yes.
Q Does she know what your role is as

her doctor?
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A. Yes.

Q Did you explain to her the need for
medi cati on?

A Yes.

Q Do you believe that she has a basic

under st andi ng of any nedi cati on?

A No.

Q To your know edge, does Ms. Beenan
know who Delores Otiz is?

A. Yes.

Q That's a good question. Does Ms.
Beeman ever express anger at her treatnent?

A Yes.

Q In your opinion is she vocal about
her treatnent?

A Yes.

* * *

Q I n your opinion has Ms. Beeman shown
that she has -- she knows of her know edge to
refuse nedi cation?

A Yes.

* * *
Q Now Doctor, is it true that one can

be del usi onal about one thing but yet rational
-- you know, rational mnd as to other itens?

A VWll, the nental state changes from
nonment to noment.
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Q Is it possible for one to be
del usi onal about one thing? For exanple, and
| think we would all agree, that M. Beeman
believes that there are other Arlena Beemans
i n existence?

A Uh- huh

Q And yet is it possible that she
could be rational as to other issues in her
life?

A. Yes.

Q So she can be delusional as to
certain aspects and yet conprehend that you
are giving her nedication?

A Yes.

Q You have had the opportunity to
exam ne Ms. Beeman?

A. Yes.

Q And you've had the opportunity to
revi ew her nedical records?

A. Yes.

Q In your opinion, does M. Beenan
have t he ability to obj ect to t he
adm ni stration of nedication?

[ APPELLANT' S COUNSEL]: (Qnbjection.

JUDGE: No, I'mgoing to allow that
gquesti on. Overrul ed. Does she have the
ability to object?

THE W TNESS: In her nental state,
no she has no ability to object.

Q What do you nean?
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A Vel |, she is exhi biting poor
j udgnent, and her judgnent is w ong.

Q So you're saying doesn't have the
ability nmeaning that she doesn't -- would it
be wong -- is it your statenent that by the
fact that she's refusing, she doesn't have the
ability?

A Well, that question, you know,
depends on what the nental state is at that
time. |1t changes from one nonment to nonent.

* * %

Q Over a period of 96 hours, four
days, would M. Beenan, based on your past
hi story with her, have periods that which she
is lucid enough, rational enough, that she
would be able to voice her objection to
medi cati on?

A. There woul d be tinmes that she woul d
be | uci d.

Q Wuld it be over a period of 72
hour s?

[ APPELLANT' S COUNSEL]: [I'mgoing to
object to this. First of all, it's calling
for speculation as to whether or not -- |
mean, tinmes when she was | ucid. The second
question is obviously whether or not M.
Beeman is lucid in one 72 hour period and she
may not be lucid in another 72 hour period.

JUDGE: |"m going to overrule the
objection and | et the Doctor answer.

THE W TNESS: Wthin a 72 hour
peri od?

[DHVH S COUNSEL]: Three days.

THE W TNESS: Three days. She can
be at one point |ucid.

* * %
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Q Prior to August 2nd, the Monday of
the adm nistration of the nedication, did M.
Beeman have access to a telephone or to
personal contact with either Delores Otiz or
[ her Legal Aid Bureau attorney]?

A. Yes.

Q And do you know if she had either
tel ephone contact or in person visits wth
ei ther of the two?

A Tel ephone contacts, yes.

Q Wth whom [her Legal A d Bureau
attorney] ?

A. Yes.

Q To your know edge, did [her Legal
Aid Bureau attorney] nake the call or did M.
Beeman nmake the tel ephone call?

A. It was M. Beenman who mnade the
cal | s.

Q On her own?

A Yes.

Finally, on redirect, appellant's counsel inquired:

Q Between July 28th, or July 30th,
excuse nme. Between July 30th and August 2nd,
for that particular 48 hours, was there any
indication in the charts that you know that
she was lucid at any tine during that period?

A Let nme check. D d you say the 28t h?

Q The 30th, July 30th

A When you say lucid, what does that
mean?

Q Well, you said that she would be

lucid during some period -- sonme 48 hour
peri od.
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A Uh- huh.

Q What did you nean?

A | t means t hat she's acting
accordi ngly. She's not incoherent, she's
| ogi cal .

Q And were there tines when she was
| ogi cal or not acting during that period?

A Well, it was just a short period
t hat she refused nedi cation

Q And in fact on August 1st she cursed
the nurse and she refused nedication, isn't
that right?

A. Let ne see. Yes.

A fairly debatable issue was generated by the substanti al
evi dence on the record thus devel oped as to whether this appellant,
affected as she was by her nental disability, could not "reasonably
be expected to conform to the short 48 - hour deadline for
exercising the inportant right to appeal."” The ALJ concl uded from
this that there was substanti al evidence to conclude that appell ant
under st ood her appellate right and had the capacities, both nental
and physical, to exercise it; in effect, the presunption of
conpetency had not been overcone by appellant. We shall not

di sturb that conclusion on this record.

Appel lant also contends, in essence, that DHWs rigid
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application of the forty-ei ght hour appeal deadline to Ms. Beenman
in the present case, wthout making an assessnent of her nenta
capacity to understand and exercise her appeal rights,
di scri m nates agai nst her because of her disability in violation of
the Anericans with Disabilities Act and Section 504 of the
Rehabilitation Act of 1973.

Appel | ant did not advance this argunment in the admnistrative
proceeding or at the circuit court, raising it for the first tinme
before this Court and inploring us to decide the nerits of this
i ssue, using our discretionary power to hear unpreserved issues.
We decline appellant's invitation to do so.??

Maryl and Rul e 8-131(a) states that:

Odinarily, the appellate court wll not
decide any other issue unless it plainly
appears by the record to have been raised in
or decided by the trial court, but the Court
may decide such an issue if necessary or
desirable to guide the trial court or to avoid
t he expense and del ay of another appeal.
The "clear neaning" of Rule 8-131(a) "is that no unpreserved

appel l ate issue, other than jurisdiction, may serve as the reason

for an appellate reversal.”" Weland v. State, 101 Md. App. 1, 34

22Qur decision not to review and resolve this issue is not
inconsistent with our decision to consider appellant's argunent
under the Maryl and Declaration of R ghts, which was al so not raised
bel ow. See n. 13, supra. The latter issue does not affect our
review of one of the properly preserved issues, nanely Fourteenth
Amendment procedural due process, whereas resolution of the fornmer
i s dependent on interpreting and applying an entirely separate body
of federal |aw.

41



(1994). The only circunmstance in which the "extraordinary but
limted exception'" to the foreclosure of a reviewng court
addressi ng an unpreserved issue is applicable occurs when the case
is going to be remanded for further proceedings. I|d. Accordingly,
as there can be no remand in the present case because the questions
rai sed are noot, the exception to the Rule does not apply, and we
shal |l not decide this issue.

DECI SION OF THE Cl RCU T COURT

FOR ALLEGANY COUNTY AFFI RM NG

THE DI SM SSAL OF APPELLANT' S

APPEAL | S AFFI RVED, COSTS
TO BE PAI D BY APPELLANT.

42



