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As appellant Maurice Ownens threatened two woul d-be heroin
buyers at gunpoint, one of Owens’ conpanions opened fire. The
question of first inpression raised by Onens in this appeal is
whet her he can be convicted of attenpted second degree nurder for
ai di ng and abetting in the shooting, even t hough t he person charged
as the shooter was previously acquitted of that crinme. Follow ng
the | essons of Jeter v. State, 261 M. 221 (1971), aff’g, 9 M.
App. 575 (1970), in which the Court of Appeals held that a
def endant nay be convicted as a principal in the second degree
despite the subsequent acquittal of an alleged principal in the
first degree, we shall hold that a prior acquittal of the all eged
first degree principal does not bar conviction of the second degree
princi pal .

FACTS AND LEGAL PROCEEDINGS

On August 5, 2002, Thomas Faul kner and Keith Weel er drove to
t he 2500 bl ock of Wodbrook Avenue in Baltinore City. Planning to
buy heroin, they left two other conpanions in Faul kner’s parked
car. As they wal ked into the area, about forty peopl e cl eared out,
| eaving only six or seven remaining. Faulkner viewed this as a
“red flag” that sonething was wrong.

The two began to wal k back to the car, but a group of “five to
seven guys” approached. One of them later identified as Onens,
order ed Faul kner and Wheel er to pull up their shirts. Faul kner did
so qui ckly, but Wheel er reacted nore slowy. Owens asked what t hey
were doing there. Faul kner replied that they wanted to *“buy
dope[.]” Owens responded, “well, buy it then,” and pulled out a

gun. At that point, soneone stepped out from behind the Iine of



men that had fornmed behind Omens and began to shoot.

Wheeler was hit in the chest and the |eg. Weel er and
Faul kner turned and ran back to their car. Faul kner drove \Weel er
to a hospital, where he was treated for his wounds.

Police investigation focused quickly on Maurice Owens and
Ant hony Coker as suspects. On August 13, 2002, both were picked up
for questioning. Although they denied involvenent in the crineg,
both were eventually arrested and charged with attenpted first
degree nurder and attenpted second degree nurder.

Coker was accused of being the shooter. He went to trial
first and was acquitted on all charges.

Onens was accused of being the person who initiated the
i ncident by accosting Faul kner and Wheeler. At Owens’ trial, the
State relied on the testinony of Faul kner, Weeler, and their two
conpani ons who were in the car during the incident — Cl yde Adans
and Maria Wllianms. All four testified simlarly that Omens was
t he man who pul | ed out a gun and pointed it at Faul kner. Adanms and
WIllianms could not hear the assailants and were not able to
i dentify the shooter. But Faul kner and Wheel er identified Onens as
t he man who commanded themto lift their shirts and Coker as the
person who shot Wheel er.

For the defense, Coker testified that he had been tried and
acquitted. He clainmed that, although he heard the shots fired, he
was just in the area that night and was not involved with the
shooting in any way. Despite his alleged absence and | ack of

i nvol verent, he admtted telling the police that Omens had sone
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i nvol venrent in the crine.
At the end of the prosecution’s case-in-chief, defense counse
noved for a judgnent of acquittal as to all charges:

There has been no evi dence what soever of
any concert of action between the person who
is alleged to be the shooter, M. Coker, and
M. Owens, none.

There has been no showing of any
prenedi tation. There has been no show ng of
any exi stence of any di scussions prior tothis
event, that he had any know edge of the
shooting. It’'s two events that are connected
intime somewhat and that is it. There is no
ot her connection and there is certainly no
preneditation.

The trial court concluded that there was sufficient evidence
t hat Onens ai ded and abetted the shooting, but granted the notion
wWith respect the attenpted first degree nurder charge:

I’ mgoing to grant the notion wth regard
to first degree nurder because | think it’s

stretching it too far — |looking at the
evi dence nost favorable to the State, he's out
therewith . . . friends or associ ates of his.

| don’t know that he's going to anticipate
that the person who is behind himor next to
himis going to shoot sonebody. | think the
prenmeditation is not there with regard to
first degree.

Wth regard to the second degree, he
knows, or by inference could know, that his
friend had a gun and he shoots a guy because
he’s slow. | think that is a stretch, but
think there is enough evidence | ooking at it
in alight nost favorable to the State.
The fol |l owi ng norni ng, Omens el ected not totestify in his own
def ense. Def ense counsel renewed the notion and the foll ow ng
occurr ed:

[ Def ense Counsel]: . . . As to the argunent on



the nmotion for judgnent of acquittal, in those
counts where M. Ownens i s being prosecuted as
an accessory [for] aiding and abetting. I
nove to dism ss both because of a |ack of
participation and because as [toO] t he
principal in the first degree, he's been
acquitted. So, if no principal in the first
degree has been tried, it wouldn't nake a
difference. But in this case, the principal
in the first degree was tried and was
acquitted of the charges. And if there is no
principal in the first degree, how can you
have somebody identify aiding and abetting.

[The Court]: There is one. That person may
not have been apprehended.

[ Def ense Counsel ]: Ant hony Coker was indicted
and prosecuted as a principal in the first
degree. A jury does not return a verdict on
the issues by saying we find himnot guilty
because he wasn't the person. They nerely
found himnot guilty generally. There is no
principal in the first degree in this case
like there is no co-conspirator. (Enphasi s
added.)

The trial court observed that “[t]here is at | east a case t hat
tal ks about the subsequent acquittal of the alleged principal in
the . . . first degree — as not having any effect on a conviction
of an acconplice[,]” but questioned whether there is any Maryl and
case that “prohibits the conviction of M. Omens as an accessory to
the fact.” The court then denied the defense notion, explaining:

There may have been nmany reasons why M.
Coker was acquitted. He may have been the
shooter, he may not have been the shooter.
Somebody else may have been the shooter. But
there was a shooter. So, the question, as I
see it, IS — and the State has the burden of
proving guilt beyond a reasonabl e doubt - is
Mr. Owens an accomplice to that shooter?

(Enphasi s added.)

The jury concluded that he was. It found Owens guilty of



attenpted second degree nurder, first degree assault, reckless
endangernent, use of a handgun in the comm ssion of a crine of
vi ol ence, and carrying a handgun. Under the terns of a pre-trial
stipulation, the court then found Onens guilty of possessing a
regul ated firearm after having been convicted of a felony.

Onens chal | enges his convictions for attenpted second degree
murder, first degree assault, and handgun crinmes, raising three
i ssues for our review

| . Did the trial court err in submttingthe
charge of attenpted second degree nurder
to the jury even though the person Onens
was al | eged to have ai ded and abetted had
al ready been acquitted of the crine?

1. Was the evidence legally insufficient to
sustain Owens’ conviction for attenpted
second degree nurder?

[1l1. Did the trial court conmmt prejudicial
error by limting defense cross-
exam nation of a prosecution w tness who
saw t he shooti ng?

W answer no to all three questions and affirm the
convi ctions.

DISCUSSION

I.
Effect Of Acquittal Of Alleged Principal In First Degree

A.
Criminal Responsibility Of Accomplices

“Under Maryland | aw, one may conmt an offense as either a
principal in the first degree, or a principal in the second
degree[.]” Evans v. State, 382 Md. 248, 264 n.11 (2004). A first

degree principal is the actual perpetrator of the crine. See



Richard P. Gl bert & Charles E. Mbylan, Jr., Maryland Criminal Law:
Practice and Procedure 8§ 21.0 (1983 & Supp. 1985); Md. Pattern Jury
Instr. - Crim. 6:01 cnt (MPJI-Crim). "A second degree principa
nmust be either actually or constructively present at the comm ssion
of a crimnal offense and aid, counsel, comrand, or encourage the
principal inthe first degree in the comm ssion of that offense.”
State v. Raines, 326 Ml. 582, 593, cert. denied, 506 U.S. 945, 113
S. C. 390 (1992). “The activity of a principal in the second
degree is generally referred to as aiding and abetting, and the
ai der or abettor is usually called an acconplice.” MPJI-Crim. 6:01
cnt. (collecting authorities).

There is no practical distinction between principals in the
first and second degrees “insofar as indictnment, conviction, and
puni shnent is concerned.” 1d.,; Glbert & Mylan, supra, 8 21.1;
see Cooley v. State, 157 Md. App. 101, 117, cert. granted, 383 M.
211 (2004). "An acconplice . . . who know ngly, voluntarily, and
with common interest with the principal offender, participates in
the comm ssion of acrime . . . . is aqguilty participant, and in
the eye of the lawis equally culpable with the one who does the
act.” Woods v. State, 315 Md. 591, 615 n. 10 (1989); Grandison v.
State, 305 Md. 685, 703-04 (1986). See also Odum v. State, 156 M.
App. 184, 192 (2004)(“A person may be guilty of a felony, as a
principal inthe second degree, by aiding, counseling, commandi ng,
or encouragi ng, either actually or constructively, the comm ssion
of the felony in the person’s presence”).

B.
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Effect Of Prior Acquittal Of
Alleged Principal In The First Degree

Ownens argues that “the trial court erred in submtting the
charge of attenpted second degree nurder to the jury where the
appel l ant was charged only as an ai der and abetter and the person
he was al |l eged to have ai ded and abetted was previously acquitted
of the crime.” He posits that, “under current Maryland | awa prior
acquittal of a principal in the first degree will preclude the
conviction of a principal in the second degree where the only
theory advanced by the [S]tate is one of aiding and abetting.”

The State acknow edges that Omens was charged with attenpted
second degree murder for his role as a second degree principal. It
argues that, even though Coker was acquitted of the same charges,
there was anple evidence fromwhich the jury could concl ude that
Onens aided and abetted whichever of his conpanions was the
shoot er.

The Court of Appeals addressed the effect of a subsequent
acquittal in Jeter v. State, 261 Md. 221, 223-24 (1971). Jeter was
convi cted of preneditated nurder based on his participation in a
st or ehouse breaki ng duri ng which one of his three acconplices shot
and killed a security guard. The Court of Appeals agreed with this
Court’s conclusion that, even t hough a co-def endant who was accused
of being the “triggerman and principal in the first degree” had
been acquitted of all hom cide charges while Jeter’s appeal was
pendi ng, that post-trial devel opnent “had no effect on Jeter’s

conviction.” See id. at 223. W expl ai ned why:



Jeter alleges . . . that Robinson, the
actual killer according to this record, has
been acquitted of nurder, and clainms he,
Jeter, should al so be acquitted. Although one
cannot be convicted as an accessory after the
fact until the principal has been convicted,
the rul e does not apply to a principal in the
second degree, who i s considered the sane as a
principal in the first degree for all
practical purposes. Unfortunately, at tines,
an accused i s inproperly acquitted of a crine;
sonetimes due to the wunavailability of
I mportant testinony or technical reasons which
do not directly bear upon his actual guilt or
i nnocence. This is no reason to acquit a
second person who is also guilty of the crine.

Jeter v. State, 9 MI. App. 575, 582 (1970)(citations omtted).

The Court of Appeals affirnmed our decision, stating that this
“anal ysis of the applicable law . . . is sound and in accordance
wi th the al nost unani nous opi ni on of the authorities as enunci at ed
by the courts of other jurisdictions and the crimnal |[|aw
treatises.” Jeter, 261 Ml. at 223-24 (citations omtted). Thus,
“t he subsequent acquittal of a principal in the first degree does
not affect the trial or conviction of a principal in the second
degree.” I1d. at 223 (enphasis added).

As both the defense and the State recognize, there is no
reported Maryl and precedent on the “flip side” question presented
by this case — whether the prior acquittal of a first degree
princi pal precludes conviction of a second degree principal. In
ot her words, once an alleged first degree principal has been
acquitted of the crinme, can another person charged as a princi pal
in the second degree be convicted for his role in aiding and

abetting the conm ssion of that crinme? The clear answer given by



other courts and treatise witers is “yes.”

At common | aw, a principal in the second
degree coul d be tried and convi cted before the
trial and conviction of the principal in the
first degree; he could even be tried and
convicted after the trial and acquittal of the
principal in the first degree. But, in order
to convict the principal in the second degree
for aiding and abetting, the commission of the
prohibited act by the principal in the first
degree had to be proved.

1 Charles E. Torcia, Wwharton’s Criminal Law 8§ 34 (15" ed. &
dat abase updated through Nov. 2004)(footnotes and citations
om tted; enphasis added). See also Wayne R LaFave & Walter R
Scott, Criminal Law 8 65, at 517 (West 1972)(“it is now generally
accepted that an acconplice may be convicted notw t hstandi ng the
fact that the principal in the first degree has been acquitted or
has not yet been tried”). Courts and conmentators generally have
agreed that

the acquittal of the principal presents no

i mpedinent to the trial and conviction of a

person charged with aiding and abetting the

comm ssion of the crine. . . . because one who

aids or abets the commission of a crine is

guilty as a principal of a substantive,

i ndependent of f ense.

The proof nust establish that the of fense

was conm tted by sone one and that the person

charged as an aider and abettor, aided and

abetted inits conm ssion. However, it is not

necessary to identify the actual perpetrator

of the crinme. He may be unknown.
Von Patzoll v. United States, 163 F.2d 216, 219 (10'" Cir.), cert.
denied, 332 U.S. 809, 68 S. Ct. 110 (1947)(cited with approval in
Jeter, 261 Ml. at 224).

One of the cases cited by the Court of Appeals in Jeterinits
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“representative | ist of authorities” directly addresses the “prior
acquittal” scenario presented by this case. See Jeter, 261 Ml. at
224. W find it instructive.

In North Carolina v. Whitt, 18 S.E. 715, 716 (N.C. 1893), the
Suprenme Court of North Carolina heldthat the prior acquittal of an
al |l eged shooter whom the defendant was charged with aiding and
abetting did not bar the defendant’s conviction for second degree
murder. In doing so, the court followed English precedent dating
back three hundred years.

Wallis' Case, 1 Salk. 334, is an authority
exactly in point. He was tried at O d Bail ey
in 1703. The indictnent was against A for
murder, and against Wallis and others as
persons present aiding and abetting A
therein. A was first tried, and acquitted.
When Wallis was afterwards put on trial and
convicted, Holt, C. J., determ ned that though
the indictnment be against the prisoner for
ai di ng and assi sting and abetting A, who was
acquitted, yet the indictnment and trial of
that prisoner (Wallis) was well enough, for
all are principals, and it is not material who
actually did the murder.
Id. (enphasi s added).

The Suprenme Court of the United States has applied this rule
in federal crimnal cases. See, e.g., Standefer v. United States,
447 U. S. 10, 16, 100 S. Ct. 1999, 2004 (1980) (di scussi ng conmon | aw
origin of federal rule that “in felony cases a principal in the
second degree [can] be convicted notwithstanding the prior
acquittal of the first-degree principal”). The Model Penal Code
also adopts this position. See Model Penal Code 8

2.06(7)(2001) (acconplice can be convicted “though the person
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clainmed to have conmmitted the offense . . . has been acquitted”).
Anot her case cited by wharton’s Criminal Law il lustrates why

convi cting a second degree princi pal should not depend on whet her
a first degree principal is ever convicted. |In United States v.
Caplan, 123 F. Supp. 862 (D. Pa. 1954), vacated on other grounds,
222 F.2d 875 (3d Cir. 1975), the defendant was a bank cust omer who
al l egedly schenmed with a bank officer to defraud the bank of $1.8
mllion. The bank officer conmitted suicide before he was char ged
with any crime. The federal trial court recognized that conviction
of the alleged first degree principal was not essential to the
aiding and abetting case against the alleged second degree
princi pal :

The proof must establish that the offense was

committed by someone and that defendant aided

and abetted in its commission. The question

whet her the proof shows that comm ssion of an

of fense is one of fact and not of law. It was

not necessary to charge [the bank officer]

with having commtted the offense. The only

necessity of inquiring into his conduct was to

ascertain whether or not a crime had been

committed.
Id. at 865 (citations omtted and enphasis added).'

Al t hough it has not explicitly done so with respect to second

degree principals who aid and abet the crine, the General Assenbly

'On  appeal, the Third Circuit held that in these
ci rcunmst ances, even if the bank official need not be charged with
any crinme, neverthel ess, the indictnent nust adequately identify
the crine he is alleged to have committed and also allege
sufficient supporting facts. See Caplan v. United States, 222 F. 2d
875, 878 (3d Cir. 1955). Because the indictnment failed to do soin
Capl an’s case, the judgnent was vacated. See id. In this case,
there is no dispute that the State adequately all eged and offered
evi dence that one of Owens’ conpani ons shot Weel er.
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has t aken a consi stent approach with respect to accessories before

the fact. M. Code (2001 & Cum Supp. 2004), section 2-404(c)(2)

of the Crimnal Procedure Article (CP) provides: “An accessory
before the fact may be . . . convicted . . . regardl ess of whet her
a principal in the crine has been . . . charged . . . [or]

acquitted of thecrime[.]” The |l egislature al so has abrogated “t he
di stinction between an accessory before the fact and a
principal[.]” CP 8§ 2-404(b)(1). Thus, an acconplice whose
crimnal culpability is prem sed on his aiding and abetting conduct
before the comm ssion of the crime in question can be convicted
notw t hst andi ng the prior acquittal of the person alleged to have
commtted the crine.

Adopting Owens’ contention that the prior acquittal of an
all eged first degree principal bars conviction of a second degree
princi pal who ai ded and abetted during the crine, therefore, would
create this anomal ous result: an accessory before the fact who did
not aid and abet during the crine could be convicted after
acquittal of the alleged first degree principal, but a principal in
the second degree who did aid and abet during the crinme could not
be convicted after acquittal of the first degree principal. For
the reasons articulated in Jeter and the authorities reviewed
above, we reject such an illogical proposition.

We therefore hold that the acquittal of Coker did not require
acquittal of Owens as a matter of law. To be sure, Coker’s
acquittal was a matter for the jury to consider. But the tria

court correctly concluded that the jury nonetheless was free to
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find that the attenpted nurder occurred and that Owens ai ded and
abetted t he shooter, whet her that person was Coker or soneone el se.

W turn then to Owens’ alternative contention that the
evi dence was i nsufficient to convict hi mof attenpted second degree
nmur der .

II.
Sufficiency Of The Evidence

“I'n reviewing the sufficiency of the evidence to support a
crimnal conviction, the standard to be applied is ‘whether the
record evidence coul d reasonably support a finding of guilt beyond
a reasonabl e doubt.’” Raines, 326 M. at 588 (citation omtted).
The specific issue raised by Ownens is whether the evidence
reasonably supported a finding that he had the i ntent necessary to
establish attenpted second degree nurder

As a general rule, when two or nore
persons participate in a crimnal offense,
each is ordinarily responsi ble for the acts of
the other done in furtherance of the
commi ssion of the offense and the escape
therefrom . . . An acconplice is a person
who, as a result of his or her status as a
party to an offense, is crimnally responsible
for a crime commtted by another. . . In
order to establish complicity for other crimes
committed during the course of the criminal
episode, the State must prove that the accused
participated in the principal offense either
as a principal in the first degree
(perpetrator), a principal in the second
degree (aider and abettor) or as an accessory
before the fact (inciter) and, in addition,
the State nust establish that the charged
offense was done in furtherance of the
comm ssion of the principal offense or the
escape therefrom

Sheppard v. State, 312 M. 118, 121-22 (1988)(enphasis added and
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citations omtted). See also CP § 4-204(b)(2)("“an accessory before
the fact may be charged, tried, convicted, and sentenced as a
principal”). Thus, when the defendant participates in the main
thrust of the crimnal design, it is not necessary that he aid and
abet in the consequential crines in order for himto be crimnally
responsible for them See id. at 123.

Sheppard denonstrates this principle. Inthat case, Sheppard
participated in an arnmed robbery with three other nen. Toget her,
they fled in a single vehicle. VWhen police disabled the car,
Sheppard was apprehended as he clinbed out of a rear window. His
co-felons fled, however. As they tried to escape, they fired three
shots at pursuing police officers.

The Court of Appeals held the evidence was sufficient to
convi ct Sheppard of assault with intent to nurder the officers,
even though he was already in police custody at the tinme those
crimes occurred.

In the case at bar, the principal offense was
the arnmed robbery of the two wonen at the
| i quor store. The aggravated assaul ts agai nst
the police officers, perpetrated during the
escape from the comm ssion of the robbery,
were secondary or incidental offenses. Thus,
contrary to Sheppard' s contention that his
responsibility for the aggravated assaults is
dependent upon proof that he ai ded and abett ed
the comm ssion of those offenses, Sheppard's
conplicity rests on the fact that he ai ded and
abetted the arnmed robbery.
Id. at 123.
This holding was confirmed in Raines, 326 M. at 598.

Di sti ngui shing Sheppard, the Raines Court hel d that the evidence in
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that case was not sufficient to sustain a first degree nurder
convi ction agai nst the driver of a vehicle fromwhi ch his passenger
shot and killed another notorist. See id. at 600. The critica
di fference between the records in Sheppard and Raines was that
there was little or no evidence in Raines that “the victi mwas shot
by [the perpetrator] in furtherance of the comm ssion of a crim nal
of fense whi ch [t he perpetrator and t he acconpli ce] had undert aken.”
Id. at 599. The Court of Appeals, however, affirmed this Court’s
holding that the evidence supported a |esser second degree
“depraved heart” murder charge. See id. at 600.

In Todd v. State, 26 Ml. App. 583, 585-86, cert. denied, 276
Md. 752 (1975), we affirmed the second degree nurder conviction of
a def endant who ki cked the victim then stood by as his conpani ons
st abbed her to death. “Both of those factors enabled . . . [the
court] to draw a reasonabl e i nference that [the defendant] was not
a nmere onl ooker, but rather an participant in the comm ssion of the
crine.” I1d. at 586. Simlarly, in Cooley, 157 Ml. App. at 117, we
hel d that “[e]vidence that [the defendant] transported t he shooter
to the nmurder scene, and drove t he shooter away after the shooti ng,
was sufficient to establish that Cooley participated in the
mur der . ”

We reject Omvens’ efforts to avoid crimnal responsibility for
t he shooting. There was anple evidence that the shots were fired
during an assault that Owmens and the shooter had jointly
undertaken. Mbreover, the jury could infer fromthe circunstances

that Onens initiated the crim nal episode, by | eading the group of
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five or six men that included the shooter and by threatening
VWheel er and Faul kner. Specifically, Ownens’ order to both men to
lift their shirts, and his remark, “well, buy it then” as he drew
his gun, mght reasonably be understood to have been “counsel
command, or encourage[ nment to] the principal inthe first degreein
t he conm ssion of that offense." Raines, 326 Md. at 593. | ndeed,
within nonents, the shooter canme from behind the line flanking
Onens and opened fire on Wheeler. The evidence was sufficient to
convi ct.

III.
Limiting Cross-Examination

Clyde Adans testified for the prosecution about what he saw
and heard fromthe parked car. On direct, Adans said that his only
reason for being in the car that afternoon was to get a ride hone
from Faul kner .

On cross-exam nation, defense counsel asked Adans about the
rout e taken by Faul kner after they | eft work that afternoon. After
eliciting testinony that Faul kner went to pick up his girlfriend,
Maria WIlianms, then headed to West Baltinore instead of heading
east where Weel er and he both |ived, defense counsel attenpted to
i mpeach Adans’ prior testinony:

[ Def ense Counsel]: Where were you going at
that point?

[Adans]: | thought | was taking Keith
[ Wheel er] hone.

Q But [Faul kner] was going to West Baltinore
and he lived in East Baltinore, correct?

A: Nort heast.
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Q Northeast. Did you say, you know, | know
it’s . . . sonmebody giving you a ride, and
you're grateful? Didyou say |like drop ne off
first?

[ Prosecutor]: Objection.
The Court: Sustained. Cone up to the bench.

. . | don’t know where you are going. \What
are you trying to show?

[ Def ense Counsel]: I'"mtrying to show he was
traveling with M. Faul kner over on West
Bal ti nore. If he was living in East

Bal ti nore, why would he be there?
The Court: So what?
[ Def ense Counsel]: Cross-exam nation.

The Court: That doesn’t make any difference.
He can[’ t] cross-exam ne on what ki nd of shoes
he was weari ng.

[ Def ense Counsel]: | was cross-exam ning him
on the route he took that day to show
credibility.

The Court: Excuse ne, | disagree with that.
If you're trying to make a certain point, |
can understand that.

[ Def ense Counsel]: That’s ny point. . . . The
point is he is not telling the truth.

The Court: What is he not telling the truth
about [ ?]

[ Def ense Counsel]: | don’t know. How would I
knowif heis telling the truth or not telling
the truth? W ve got four different stories
so far.

The Court: You'll have to be npre direct. [
will sustain the objection. I’mruling the
route he took is not rel evant.

[ Def ense Counsel]: |1 want the record to
reflect that | nake a strong objection to the
limtation of cross-exam nati on when |’ musing
it as an objective standard to test his
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credibility.
Owens argues that the trial court’s ruling violated his Sixth
Amendnent right “to cross-exam ne Adans in an effort to establish
that [he] had ‘rmade statenents that are inconsistent with [his]

present testinony,’ and ‘that the facts [were] not as testifiedto

by the witness. He conplains that the ruling prejudicially

prevented him from showi ng Adans testified falsely that he was
unawar e Faul kner was trying to purchase heroin. W do not agree.

A.
Standards Governing Restrictions
On Defense Cross-Examination

The Confrontati on C ause of the Sixth Amendnent states that,
“[i1]n all prosecutions, the accused shall enjoy the right . . . to
be confronted with the witnesses against him” U S. Const. Anend.
VI. It is applicable to states through the Fourteenth Amendnent.
See Pointer v. Texas, 380 U S. 400, 403, 85 S. Ct. 1065, 1068
(1965) . See also Md. Const. Decl. of R ghts, art. 21 (“In al
crimnal prosecutions, a man hath a right . . . to be confronted
with the witnesses against hini).

The primary purpose of the Confrontation Clause is to protect
the right of cross-exam nation. See Pointer, 380 U. S. at 404, 85
S. . at 1068. “[T]he Confrontation Clause is generally satisfied
when the defense is given a full and fair opportunity to probe and
expose infirmties through cross-exam nation, thereby calling to
the attention of the factfinder the reasons for giving scant wei ght

to the witness' testinony.” Delaware v. Fensterer, 474 U.S. 15,
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22, 106 S. . 292, 295 (1985H).

Due to the constitutional inportance of cross-exam nation
courts give defense counsel wde latitude in inpeachnment
guestioni ng of prosecution witnesses. See Delaware v. Van Arsdall,
475 U. S. 673, 679, 106 S. C. 1431, 1435 (1986); Merzbacher v.
State, 346 M. 391, 413 (1997); Ebb v. State, 341 M. 578, 590
(1996). Although trial judges have discretion to reasonably limt
cross-exam nation, they may not inpose restrictions until the
def endant has been afforded the basic threshold of inquiry all owed
by constitutional mandate, i.e., until the defense has been given
an opportunity to present the fact finder with enough information
to make a discrimnating appraisal of the reliability, possible
bi ases, notivations, and credibility of the prosecution’s witness.
See Van Arsdall, 475 U.S. at 679-80, 106 S. C. at 1435-36; Davis
v. Alaska, 415 U.S. 308, 316, 94 S. Ct. 1105, 1110 (1974); Martin
v. State, 364 Md. 692, 698-99 (2001); Smallwood v. State, 320 M.
300, 307 (1990). Accordi ngly, cross-exam nation to inpeach the
credibility of a witness, by showing lack of veracity, bias,
interest, or notive to testify favorably for the State, is a matter
of constitutional right, and the trial court “retains wde
latitude” only “to i npose reasonable limts . . . based on concerns
about . . . harassnent, prejudice, confusion of the issues, the
wi tness’ safety, or interrogation that is repetitive or only

marginally relevant.” Van Arsdall, 475 U. S. at 679, 106 S. Ct. at
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1435; see Martin, 364 Md. at 698-99.

B.
Trial Court’s Relevancy Restriction

“‘ Rel evant evidence’ nmeans evidence having any tendency to
make the existence of any fact that is of consequence to the
determ nation of the action nore probable or | ess probable than it
woul d be without the evidence.” M. Rule 5-401. “Evidence that is
not relevant is not admssible.” Mil. Rule 5-402. Mor eover,
“[a]lthough relevant, evidence nay be excluded if its probative
value is substantially outweighed . . . by considerations of
waste of tinme, or needl ess presentation of cunulative evidence.”
Ml. Rul e 5-403.

W review a trial court’s determ nation that evidence is not
rel evant and therefore inadm ssible only for abuse of discretion.
See Tuer v. McDonald, 112 Md. App. 121, 136 (1996), arrf’d, 347 M.
507 (1997). “The appropriate test to determ ne abuse of discretion
in limting cross-exam nation is whether, under the particular
circunstances of the case, the limtation inhibited the ability of
the defendant to receive a fair trial.” Martin, 364 MI. at 698.

If the exam nation was erroneously restricted, we then apply
a harnm ess error standard of review See Smallwood, 320 M. at
308; Churchfield v. State, 131 Ml. App. 668, 688-89 (2001). The
Suprene Court has held that

[t]he correct inquiry is whether, assumng
t hat t he damagi ng pot enti al of t he
cross-examnation were fully realized, a
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reviewi ng court m ght nonet hel ess say that the
error was harnl ess beyond a reasonabl e doubt.
Whet her such an error is harmess in a
particular case depends wupon a host of
factors, all readily accessible to review ng
courts. These factors include the inportance
of the witness' testinony in the prosecution's
case, whether the testinobny was cunul ative,
t he presence or absence of evi dence
corroborating or contradicting the testinony
of the witness on material points, the extent
of cross-exam nation otherw se permtted, and,
of course, the overall strength of the
prosecution's case.
Van Arsdall, 475 U.S. at 684, 106 S. Ct. at 1438.

Here, it is at best debatabl e whet her proof that, contrary to
his direct testinony, Adans was a willing participant in Faul kner’s
plan to purchase heroin would have supplied a “fact . . . of
consequence” to Owens’ defense. The State readily acknow edged
that both Weeler and Faul kner planned to buy heroin. The
prosecution asked the jury to credit their accounts of the shooting
notw thstanding the felonious nature of their errand, and
presumably woul d have taken a simlar approach toward Adans, with
simlarly favorable results. Thus, establishing that Adans al so
pl anned to buy or use the drug was not |ikely to have an inpact on
the jury’s eval uation of his eyew tness account. Mbdreover, in the
unlikely event that, as a result of this questioning, defense
counsel succeeded in persuading the jury to disregard Adans’
testinmony, the jury was still free to credit the testinony of
Faul kner, Wheeler, and WIllians. Since all three identified Oanens

as the person who initiated the encounter, Adans nerely provided a
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cunul ative fourth identification. For that reason, any
“nullification” of his testinony woul d have no favorabl e i npact on
the defense. We hold that any error in restricting the State’s
objection to defense counsel’s “route” line of questioning was
harm ess.

JUDGMENTS AFFIRMED. COSTS TO
BE PAID BY APPELLANT.
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