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One of the law's ironies is that sometimes the solution to a problem begets a dozen
new and unforeseen problems, that sometimes the answer to aquestion begets adozen new
and unforeseen questions. Thus it may have been with the Legislature's effort in 1961 to
fashion arational sentencing cap for those convi cted of crimina conspiracy.

The appellant, Isiah Michael Rudder, was convicted by aPrince George's County
jury, presided over by Judge Graydon S. McKeg, 11, of 1) robbery, 2) automobile theft, 3)
theft of over $500 in value, 4) carrying a handgun, 5) transporting a handgun, and 6)
conspiracy to commit carjacking and other lesser included crimes. On thisappeal, heraises
the five contentions

1. that Judge McKee erroneously imposad too high a sentence for the
appellant's conviction on the conspiracy count;

2. that Judge McKee erred in seating ajuror whose ability to be fair and
impartial was arguably in doubt;

3. that Judge McKee erroneously failed to merge the conviction for
automobil e theft into the conviction for theft generdly;

4. that Judge M cK eeerroneously failedto mergethetheftconvictioninto
the robbery conviction; and

5. that Judge McKees sentencing was based on impermissible
considerations.

How Specific Must the Conspiratorial Purpose Be?
The appellant's first contention is a perplexing one, although it involves only
sentencing. It raises some questionsto which there may be no satisfactory answers. Isthere

a fundamental incompatibility between a lesser specificity required to try and to convict



someone of criminal conspiracy and agreaer specificity required to sentence the convicted
conspirator? Inall cases? No. In many cases? Yes.

The appellant contends that when the jury convicted him, under Count Ten, of
conspiracy, it did not convict him of conspiracy to commit carjacking, with which he had
been charged, but only of conspiracy to commit theft. For guilt purposes, they are, at |east
in the circumstances of this case, one and the same. For purposes of establishing the
maximum sentence, on the other hand, they are not. The contention is abit strained but it
isplausible, and it will entail significant further analysis.

As far as the conviction for criminal conspiracy itself is concemed, whether the
appellant's argument is right or wrong makes no difference. Either way, the appellant was
guilty of conspiracy to commit acrime, to wit, to steal Mr. and Mrs. Nicknadavich's car on
the night of February 24, 2006. Whatever particular crime or crimeswere embraced within
that generic conspiratorial purposewas surplusageand doesnot adversely affect thevalidity
of the conspiracy conviction itself.

When it comes to sentencing the appellant for the conspiracy conviction, however,
the appellant's contention makes a great deal of difference. A conspiracy to commit
carjacking (armed or unarmed) carries a maximum penalty of 30 years. The appellant was
sentenced to 30 years (with all but 15 years suspended). A conspiracy to commit the theft
of property of the value of $500 or more (the Cadillac unquestionably wasworth more than

$500), by contrast, carries a maximum sentence of 15 years. Language that is mere



surplusagein terms of the validity of the convictionitself mayironically determine whether
the sentencing cap is one of 30 years or one of 15 years.
Sentencing a Convicted Conspirator

The aberrational quirk that this contention brings to light is that far less by way of
specificity isrequired to charge onewith criminal conspiracy and then to convict one of that
conspiracy than is then required to sentence the defendant for the conviction. Some
explanation is appropriate. The sentencing law for conspiracy was reformed in 1961. It
would appear that 1961'ssolution to an earlier sentenang problem, however, has created a
new sentencing problem. Time was when the degree of spedficity required to charge and
to convict one of conspiracy would also suffice to sentence one for conspiracy. That may
no longer be the case.

Conspiracy isacommon law crime. It arived in our then proprietary colony as part
of the unseen cargo of the Ark and the Dove. Asacommon law crime, it carried with it the
common law penalty of anything in the disaretion of the sentencing judge that was not,
according to later constitutional scrutiny, cruel and unusual. Gary v. State, 341 Md. 513,

518 n.5, 671 A.2d 495 (1996): Archer v. State, 145 Md. 128,136, 125 A. 744 (1924). That

open-ended penalty provision remained unchanged for 300 years until Chapter 651 of the
Acts of 1927 established that

"Every person convicted of the crime of conspiracy shdl be liable to be
punished by ... imprisonment ... for not more than ten years.



That sentencing provision, in effect for the next 34 years, did nothing to affect the
parity between the spedficity required to convic one of conspiracy and the specificity
required to sentence someonefor conspiracy. |f the def endant was convicted of conspiracy,
that was all the sentencing judge needed to know. No further fine-tuning or tweaking of the
verdict wasrequired. Theobviousflaw with the 1927 sentencing provision, however, was
that adefendant could, and sometimesdid, receiveamuch harsher sentencefor theinchoate
conspiracy than for the consummated crime he conspired to commit. A conspiracy to
scribble graffiti on afence exposed one to the same maximum sentence of ten years as did
aconspiracytokill theking. Therewasafelt need for greater proportionality, necessitating
some adjustment of the permissible sentence both upward and downward.

Chapter 691 of the Acts of 1961 was intended to be the solution, repladng the 1927
sentencingprovision, whichwasrepealed. Asasideeffect, however, itinjected aspecificity
into the sentencing provision beyond that required to convict one of conspiracy. Codified
for almost four decades as Art. 27, 8 38, it isnow Crimina Law Article, § 1-202. Itis
entitled "Conspiracy--Limitation on Punishment." (Emphasis supplied).

The punishment of a person who is convicted of conspiracy may not
exceed the maximum punishment for the crime that the person conspired to

commit.

(Emphasis supplied). See Gary v. State, 341 Md. 513, 517-18, 671 A.2d 495 (1996);

DelLeon v. State, 102 Md. App. 58, 62-63, 648 A.2d 1053 (1994); Miller v. State, 12 Md.

App. 449, 465-66, 279 A.2d 473 (1971). The express purpose of the new sentencing



provision was to insure that aconvicted conspirator did not recdve a harsher sentence for
theinchoate conspiracy than hecould havereceived for the substantive offense he conspired

to commit. Walker v. State, 53 Md. App. 171, 187 n.5, 452 A.2d 1234 (1982). In that

regard the changedid itsjob well. Problems, however, were inadvertently created.
It must be remembered that a aiminal conspiracy may consist not only of a
combinationto commit acrime but also of a combination to do alawful act by criminal or

unlawful means. Pearlman v. State, 232 Md. 251, 257, 192 A.2d 767 (1963); Garland v.

State, 112 Md. 83, 86, 75 A. 631 (1910) ("Theagreement may beto commit a crime ... or

to do alawful act by a criminal or unlawful means."); Statev. Buchanon, 5H. & J. 317, 352

(1821); Quaglionev. State, 15Md. App. 571, 578,292 A.2d 785 (1972); Wilson, Valentine

and Nutter v. State, 8 Md. App. 653, 671, 262 A.2d 91 (1970); Jonesv. State, 8 Md. App.

370, 375, 259 A.2d 807 (1969) ("Simply stated, conspiracy isacombination by two or more
persons to accomplish a criminal or unlawful act, or to do a lawful act by criminal or
unlawful means."). Thisvariety of conspiracy is admittedly arare bird, but it is out there,
peering at the sentendng provision like ademonin the night. The penalty provision of 8§ 1-
202 cannot apply in such a case for the direct objective of the congpiracy is not the
commission of acrime. At first blush, one might concludethat suchaconspiracy, therefore,
could not be punished.

The answer to that dilemma may be to remember tha § 1-202 is only a limiting

provision and not an authorizing provision. In Jonesv. State, 8 Md. App. at 375-76, Judge



Orth explai ned that when thelimiting statute does not apply, the sentencing judge may fall
back on the discretionary common law sentencing procedure.

Today punishment is prescribed by statute, but only by way of limitation and
applicable only when the object of the conspiracy isan "offense." ... Thusit
Iswhen the object of the conspiracy isan indictable crimethat the punishment
for conspiracy to commit such crime may not exceed the punishment
permitted for the object crime. |f the object of the conspiracy is some other
act with regard towhichitisunlawful to conspire, the punishment isunder the
common law and the length of the sentenceisleft to the discretion of thetrial
court.

(Emphasis supplied).

Asthis Court's opinion in Del eon further elucidaed, the new sentencing provision
of 1961 did not authorize sentencing for convicted conspirators Withtherepeal of the 1927
sentencing law, the sentencing prerogative reverted to what it had been at common law,
subject only to the limitationthat is the subject of what is now § 1-202. Del eon, 102 Md.
App. at 62-63, characterized both the new sentencing limitation for conspiracy and an
analogous sentencing limitation for the inchoate crime of attempt.

Therearenow several sentencing provisonsfor conspiracy [and attempt] that
have been provided by the Legislature. As their very wording reveals,
however, they are not authorizing provisions creating in the trial court the
authority to impose sentence. They are quite to the contrary, limiting
provisions, restraining, to the extent spelled out, the otherwise free-wheeling
authority of the trial court to impose any sentence subject only to the
constraints of its sound discretion and the constitutional inhibitions.... [The
new provision], by its very terms, is alimiting provision, not an authorizing
provision.

(Emphasissupplied). Seedso Gargv. State, 341 Md. 513,517,671 A.2d 495 (1996); Jones

v. State, 8 Md. App. 370, 375, 259 A.2d 807 (1969) ("Today punishment is prescribed by
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statute, but only by way of limitation and applicable only when the object of the conspiracy

isan'offense.™). The problem isthat, notwithstanding Jonesv. State and Del_eon v. State,

there is awidespread and almost reflexive tendency to look to § 1-202 as an authorizing
provision and not simply asalimiting provision. Such aPavlovian reflex., however, could
lead to sentencing paraysis.

Even in the more familiar world of conspiracy to commit a crime, moreover, a
recurring problem is that many avalid conviction for conspiracy to commit acriminal act
or acts never formally presumes to designate "the crime that the person conspired to
commit." Thereisaworld of difference between "crime" and "THE crime." Sometimes
there is only one particular crime contemplated by the conspirators and its identity is self-
evident. If the conspiracy involves alarge and ongoing criminal syndicate for commercial
gain, on the other hand, it may have no such simple obj ective readily identifiableas"THE
crime" conspired at. If the conspiracy chargeis an appendage to a multi-count indictment,
placement on the sentencing ladder might seem to invol vethe establishment of an additional
element, not required for theconspiracy convictionitself. In many conspiracies, there may
be no such object as" THE crime.” In other conspiracies, "the crime" may not alwaysbe
easy toidentify. Ineither event, theapplication of § 1-202 may be perplexingly problematic.

The Nature of a Conspiratorial Agreement
Putting sentencing considerations onaback burner for themoment, & usturnto the

essential nature of the conspiratorial agreement itsdf. Historically, the arime of conspiracy
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never demanded the degree of specificity demanded for the trial of a consummated crime.
The meeting of the minds, frequently informal and unspoken, that produced a criminal
conspiracy was seldom, if ever, a meeting of the minds among criminal law professors,
carefully calibrating which crime or crimes, with which precise sets of elements, was to
congtitute their conspiraorial purpose. The pleading requirements of theconspiracy law did
not evolve to ded with conspirators as nuanced in their thinking as a Professor Moriarty.
Albeit having arrivedin Marylandin 1634, conspiracy madeitsformal debut with the

landmark opinion of the Court of Appeals in State v. Buchanan, 5 H. & J. 317 (1821).

Conspiracy is still the common law misdemeanor that it was there recognized to be. With
respect to conspiracy to commit a criminal act, the Buchanan Court announced:

[A] conspiracy to do any act that is criminal per seisan indictable offence at
common law, for which it can scarcely be necessary to off er any authority.

5H. & J. at 351. Buchanan further made clear that the crime of conspiracy is complete
without any overt act and that the particular means by which the crimind purpose is to be
achieved need be nather alleged nor proved.

[E]very conspiracy to do an unlawful act, or to do alawful act for anillegal,
fraudulent, malicious or_corrupt purpose, or for a purpose which has a
tendency to prejudice the public in general, is at common law an indictable
offence, though nothing be done in execution of it, and no matter by what
means the conspiracy was intended to be effected; which may be perfectly
indifferent, and makes no ingredient of the crime, and therefore need not be
stated in the indictment.

5H. & J. at 352 (emphasis supplied)



A century later, Lanasa v. State, 109 Md. 602, 71 A. 1058 (1909), addressed a

defendant's complaint that his conviction for conspiracy was fatally inconsistent with his
acquittal for the consummated crimeconspired at. Theconspiratorsin that case had simply
failed to do the thing they had set out to do. At his sentencing hearing in the present case,
the appellant made just such aclam. "I could not have conspired to commit a carjacking
because the jury acquitted me of carjacking." The Court of Appeals, in rgecting such a
contention in Lanasa, pointed out that conspiracy is afait accompli without any overt act
being done to carry out its purpose. Criminals sometimes fail. A failure successfully to
carry out the plot, however, does not require the courtsto go back and rewritethe plot. The
conspiracy law's concern is with the plot asformed, not with the plot as executed.

A conspiracy may be described in general terms, as a combination of two or

more persons, by some concerted action, to accomplish some criminal or

unlawful purpose .... The essence of the offense consists in the unlawful

agreement and combination of the parties; and, therefore, it is completed

whenever such combination is formed, although no act be done towards
carrying the main design into effect.

109 Md. at 607 (emphasis supplied).

In terms of conspiratorial non-specificity, Lanasa noted the general nature of a
criminal meeting of the minds and disdained any notion tha greater specificity in charging
IS required.

Nor isit necessary to the completion of the crime that the conspirators should

determinein advance what particul ar property should beinjured or dedroyed.

To hold that the law cannot interpose and arrest by criminal procedure the

malicious purposes of the conspirators, unless they had agreed upon the
destruction of some particular property would strip it of its most beneficent
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preventive powersand leave the confederates at liberty to consummate their
wicked purposes. The law is not so impotent and ineffective. Asit is not
essential to the completion of the offense that any particular property should
be destroyed, it is, therefore, not required that the object of the unexecuted
conspiracy should be set out with great particularity and certainty in the
indictment, because only such facts need to be stated as shall fairly and
reasonably inform the accused of the offense with which heischarged. To
require more in such a case would be to put an unnecessary burden upon the
State, and make it impossible in many casesto secure the conviction of the

quilty.

Id. at 608 (emphasis supplied). Lanasa, of course, could not foresee Criminal Law Article,
8 1-202 and the possibleimpact that non-specificity might have on the 1961 sentencing cap
for conspiracy.

Garland v. State, 112 Md. 83, 86-87, 75 A. 631 (1910), firmly established that an

indictment for criminal conspiracy need not set out the crime conspired at with the
specificity required of an indicment for such a consummated crime itself.

In an indictment charging the common law offense, the means by
which an unlawful or criminal object isto be accomplished need not be stated,
and in statingthe object it isonly necessary for the indictment to show that the
purpose of the conspiracy iscriminal or unlawful. When the agreement isto
commit an offense known to the common law or created by statute, it is not
necessary, in stating the obj ect of the conspiracy, to set out the offense with
the accuracy or detail required in an indictment for that offense. The reason
for the rule is that the aime of conspiracy does not consist in the
accomplishment of the unlawful object, or in doing the acts by means of
which the desired end isto be attaned, but the essence of the offenseis, aswe
have stated, the unlawful combination and agreement for any purposethat is
unlawful or criminal.

-10 -



(Emphasis supplied). See dso Apostoledesv. State, 323 Md. 456, 461-62, 593 A.2d 1117

(1991); Monoker v. State, 321 Md. 214, 221, 582 A.2d 525 (1990); Townesv. State, 314

Md. 71, 75, 548 A.2d 832 (1988).

In Jones v. State, 8 Md. App. 370, 375-76, 259 A.2d 807 (1969), Judge Orth

provided a class ¢ definition of conspiracy:

Simply stated, conspiracy is a combination by two or more persons to
accomplish a criminal or unlawful ad, or to do a lawful act by criminal or
unlawful means. In Maryland it is a common law misdemeanor. ...

In the context of the act to be accomplished, conspiracy is a broad
crime. Nothing is better settled in the criminal law than the doctrine that a
conspiracy to commit any crime, either as the end or as the means of
accomplishing an end not criminal, is a misdemeanor at common law; and it
Is immeaterial whether the intended crime be a feony or merely a
misdemeanor, and whether it be crimind at common law or by statute only.

(Emphasis supplied). See dso DeLeon v. State, 102 Md. App. 58, 62, 648 A.2d 1053

(1994); Silbert v. State, 12 Md. App. 516, 528, 280 A.2d 55, cert. denied, 263 Md. 720

(1971); Randolph v. State, 10 Md. App.89, 92, 267 A.2d 767 (1970); Reglev. State, 9 Md.

App. 346, 350-51, 264 A.2d 119 (1970).
The Conspiracy In This Case
Against this backdrop of caselaw, the present caseisanilluminating example. The
evidence was legally sufficient to permit a finding that a& approximatdy 9:25 P.M. on the
night of February 24, 2006, the appellant, A rian Dorsey, and Charles Wright entered into
their apartment in Bladensburg. The meeting of theminds on the part of his assailants was

far from atextbook model of precise negotiation among them or of precise ideaion on the
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part of any one of them. It sprang to life randomly and spontaneously when the three
unexpectedly observed an attractive looking Cadillac being driven onto the parking lot. It
was triggered by a single statement, as Charles Wright blurted out, "L et's go get that car,”
and the other two, by their actions, enlisted in the enterprise.’ Did the conspirators realize
that they had joined a conspiracy? Did they appreciate the far-flung legal implications of
the thing they had agreed to do? Of course not! Conspirators seldom do. They agreed to
steal a car at gunpoint, and that's about it. That is all, moreover, that a conviction for the
inchoate crime of conspiracy ever required.

In the universe of conspiracies, this one hasto be at just about the outer edge. Far
though it may be from the core concern that conspiracy law evolved to counteract, however,
it does satisfy, even if just barely, the controlling definitions. 1nany event, no challengeto

the conviction in this regard has been mounted.

'In Jonesv. State, 8 Md. App. 370, 377, 259 A.2d 807 (1969), this Court held:

[I]t is not necessary that a formal agreement be shown. It need not be
manifested by anyformal words, written or spoken. "Itisenoughif the parties
tacitly come to an underdanding in regard to the unlawful purpose, and this
may be inferred from sufficiently significant circumstances."

(Emphasis supplied).
-12 -



Conspiracy to Commit Generic Crime:
No Charging Problem

In terms of the absence of any requirement that acharge of criminal conspiracy state

with specificity some particular crime conspired at, Hurwitz v. State, 200 Md. 578, 92 A.2d

575 (1952), isthebenchmark. Thechargein that casealleged broadly that the defendant did
congpire "to violate the lottery laws of the State." 1d. at 581. Seven attendant counts then
charged seven substantive lottery law violations.? Although pointing out that the subtitle
"Lotteries’ was comprised of sixteen separate code sections, the opinion nonetheless
concluded that no further specificity was required.

Thewords"to violatethelottery lavs of the State” have apromiscuous sound,

but mean in substance, to participate in the conduct of alottery, as broadly
defined.

Id. at 588 (emphasis supplied). Robinson v. State, 229 Md. 503, 184 A.2d 814 (1962);

Rouse v. State, 202 Md. 481, 484, 97 A.2d 285 (1953); Adamsv. State, 202 Md. 455, 97

A.2d 281 (1953); Scarlett v. State, 201 Md. 310, 315,93 A.2d 753 (1953); McGuirev. State,

200 Md. 601, 603-04, 92 A.2d 52 (1952); Gillespiev. State, 147 Md. 45, 59-60, 127 A. 727

(1924); Blum v. State, 94 Md. 375, 378-79, 51 A. 26 (1902).

Hurwitz recognized that such broad and general language could present problems,

200 Md. at 582:

*Each of the substantive convictions carried a maximum sentence of one year. For
the conspiracy conviction, Hurwitz received a sentence of five years. This sentencing
occurred, however, during the 1927-1961 sentencing regime, during which a convicted
conspirator could receive a sentence of up to 10 years.

-13-



It must be admitted that ordinarily the words "unlawfully violate the
lottery laws of the State' do not so definitely describe acts done asto charge
an offense; they even seem too indefinite to charge acts contemplated as the
obj ect of a conspiracy.

(Emphasis supplied). The Hurwitz opinion nonetheless made clear that greater specificity
inidentifying acriminal purposeisnot only not required but issometimesin such a context
not even possible.

Though in some respects these principles and rules seems to permit loosely
drawn indictments, in other respects they express only the logic and common
sense (and sometimes the sheer necessity) of the case. An indictment for
robbery or larceny must ordinarily state the property stolen and the name (if
known) of the owner. If, however, pickpockets conspireto ply their trade in
apublic placeit is manifestly impossible to state what property they conspire
to steal or whom they conspire to rob.

Id. at 585 (emphasis supplied). The Court of Appeals stated, however, that it would never
"approveasagenera formulafor thestatement of the object of aconspiracy' such an open-
ended charge as a conspiracy "to violate the .... laws of the State." 1d. at 588-89.

It might, of course, be argued that Hurwitz v. State was decided prior to the 1961

passage of the current congpiracy sentencing provision and that it has, therefore, been
superseded by implication. No such contention can be made, however, with respect to

Quaglionev. State, 15Md. App. 571,292 A.2d 785 (1972), decided nineyears after thenew

sentencing provisiontook ef fect. In Quaglione, the challengedindictment alleged generally
that the defendant had "unlawfully conspired ... to violate the Narcotic Laws of the State of
Maryland." The defendant's contention in that case was that the trial judge "incorrectly

interpreted the jury'sverdict as afinding of guilt of aconspiracy to violate the narcotic laws
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prohibiting the sale of controlled narcotics rather than the lesser crime of a conspiracy to
unlawfully possessnarcotics.” Id. at 578. Heobjected to the greater sentencefor conspiracy
to sell as opposed to alessor sentencefor conspiracy to possess. Both, of course, would be
embraced within aconspiracy to violae the narcotics laws. When one conspiresto violate
the "narcotic laws of the State," what precisely is "the crime" conspired at? Isit to sell or
to possess? What is the maximum sentence foll owing such ageneral conviction? Relying

on Hurwitz, this Court found no fault with thelack of further specificity or with the decision

of the trial court to impose the heavier sentence.

Themeaningof the phrase " narcotic laws of the State of Maryland" isevident
and apparent to the appellant to the same extent that the meaning of "the
lottery laws of the State" were held to be evident and apparent to the accused
in Hurwitz.

Id. at 582. SeealsoHainav. State, 30 Md. App. 295, 314, 352 A.2d 874, cert. denied, 278

Md. 723 (1976).

In Quaglione the jury's verdict was arguably ambiguous in that it did not explicitly
identify"the crime" that was the obj ect of theconspiracy. ThisCourt nonethelessplaced its
imprimatur on the trial judge's interpretation of the jury'sverdict. On the basis of the
evidence in the case and the jury instructions, the judge concluded that the jury had
identified the object of the conspiracy as the selling of narcotics.

In imposing sentence the trial judge stated in effect that the evidence
showed the basis of the jury's verdict was the sale of maijuana .... He

therefore interpreted the verdict as afinding of guilt of a conspiracy to
unlawfully sell marijuana. Considering the evidenceinthelightof the court's
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Instructions together with the wording of the charge, we hold that the trial
judge did not clearly err in hisinterpretation of the jury's verdict.

15 Md. App. at 579-80 (emphasis supplied). There would be, incidentally, no problem

under Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000),

with such a resolution of ambiguity, because the judge was not making findings as to
ultimate facts but was only interpreting what the jury's findings had been.

Although McMorrisv. State, 277 Md. 62, 355 A.2d 438 (1976), focused primarily

on an issue involving limitations it also gave implicit approval to acount in an indictment
charging the defendant generally with conspiracy "to violate the controlled dangerous
substance laws of the State of Maryland." The significance of the Court's action, moreover,
was highlighted by the dissenting opinion of Judge O'Donnell, 1d. at 79-91, as he
complained that

[a]ll that it allegesis that a conspiracy was entered into to violate at least 28

different statutory proscriptions included within the embrace of the generic
term used.

Id. at 80 (emphasis supplied). The majority had no problem with that.

In Winters v. State, 301 Md. 214, 482 A.2d 886 (1984), the broad and generic

criminal purpose all eged wasthat thedefendant and others" did unlawfully conspiretogether
to violate the Maryland Income Tax Laws." Id. at 233 n.2. The defendant contended that
"the count was defective" because "athough thelanguage ... stated the conspiracy, it did not
properly allege the object of the conspiracy." Id. at 234. The Court of Appeals held that

nothing more spedfic was required.
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Appellant contends that since theincometax laws can beviolated in avariety
of ways, the indictment should set out the particular means by which he and
Osborn conspired together to violate those laws. We disagree.

It is well setited in Maryland that so long as the object of the
conspiracy is set forth in the indictment thereis no necessity to also set forth
the means by which the conspiracy was intended to be accomplished. See
Pearlman v. State, 232 Md. 251, 192 A.2d 767 (1963) (conspiracy to cheat
and defraud customers by wrongful and indirect means and fal se pretenses,
etc. sufficient), Piracci v. State, 207 Md. 499, 115 A.2d 262 (955) (conspiracy
to defraud City of Baltimore--meansto accomplish object of conspiracy need
not be set out); Scarlett v. State, 201 Md. 310, 93 A.2d 753 (1953) (conspiracy
toviolatelottery lawssufficient to chargeacrime); Quaglionev. State, 15Md.
App. 571,292 A.2d 785 (1972) (conspiracy to violate the narcoticlaws of the
state held sufficient). All of these cases demonstrate a consistent holding on
the issue dating badk to State v. Buchanan, 5 H. & J. 317 (1821), where our
predecessors first held that in a prosecution for conspiracy, it is sufficient to
state in the indictment the conspiracy and the object of it; the meansby which
it was intended to be accomplished need not be set forth. We see no need to
depart from this well settled law.

1d. (emphasissupplied). All of thiscaselaw clearly treatsthe more specific crimestha might
be perpetrated by the conspirators simply as "the means by which the conspiracy was
intended to beaccomplished.” That reading of the term "means" wasfully confirmed by the

Court of Appealsin Campbell v. State, 325 Md. 488, 500, 601 A.2d 667 (1992):

In context and especialy in view of the arguments made by Winters,
"means’ was used by both Winters and the Court to refer to the "acts’, i.e.,
crimes, proscribed by the applicable sections of Article 81.

None of those cases however, was cdled upon to deal with the sentencing provision.
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A Question At Least Obliquely Raised;
An Answer Deferred

Theissue of how to apply 8§ 1-202's sentencing cap was at least obliquely raised in
1991. First this Court and then the Court of Appeals, however, resorted to "tunnel vision"
in narrowly answering theliteral question beforethe court asto thevalidity of anon-specific
indictment and in deftly sidestepping the problem alluded to of how to determine the

sentencing range for a non-spedfic verdict. In Campbell v. State, 86 Md. App. 158, 586

A.2d 32 (1991), which first cameto this Court, the defendant was convicted of "conspiracy
to violate the controlled dangerous substance laws." 1d. at 159. The defendant contended
that he could not properly be sentenced pursuant to such an omnibus charge.

Appellant first contends that the indictment charging him, in pertinent part,
with conspiracy to "violate the controlled dangerous subgances law of the
State of Maryland," failed to state a cognizable offense. He argues that,
because it failed to specify the crime which was the object of the conspiracy,
the conspiracy charge failed to give him notice of the precise nature of the
charge against him, and that the charge was not specific enough to allow him
to determinethe maximum penalty hewould face if convicted.

Id. at 160 (emphasis supplied).
This Court treated the literal issue before it as an attack on the charging document.
In terms of its failure to give the defendant notice of the maximum sentence he might be
facing, we found it unnecessary to address the question.
The appellant did not object to the charging document in the court
below. Asto his complaint that the indictment failed to give him notice [of

the maximum penalty he faced], he has waived our review of it. Md. Rule 4-
252(a).
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Id. at 161 (emphasis supplied).
In then turning to the unwaivable jurisdictional challengeto thefacia validity of the

indictmentitself, our opinionlooked to both Quaglionev. State and the opinion of theCourt

of Appealsin McMorrisv. State, asit then conduded:

Thus, we conclude that our holding in Quaglione remains the law and is
determinative of thisquestion. Therefore, we hold that neither the controlled
dangerous substances, i.e., cocaine, heroin, etc., nor the activity, i.e.,
possession, selling, distributing, etc., need be specified when the short form
conspiracy indictment is utilized.

Id. at 165-66 (emphags supplied). Thetrial judge was left forlornly to figure out the
possi ble maximum sentence for himself.
Our decision in Campbell was affirmed in that regard by the Court of Appealsin its

Campbell v. State. The Court of Appeals posed the issue before it asone challenging the

adequacy of ageneralized conspiracy charge to support not only the conviction but alsothe

punishment.

The issue for us to determine is whether that count of the indictment
charging" conspiracy to violatethe control led dangerous substances|aw of the
State of Maryland," sufficiently characterized the crime lodged against the
petitioner; does it contain sufficient "essential elements’ of the crime of
conspiracy to invest the circuit court with jurisdiction to try the petitioner and,
if convicted, punish him?

325 Md. at 495 (emphasis supplied).
Intermsof the noticethat mug be givento adefendant, the opinion expressly pointed
out that although a defendant must be informed of the fact that he is charged with

conspiracy, he need not beinformed of the precisecrimethat isthe object of theconspiracy.
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[Blecause it is not essential to the proof of conspiracy that its object be
attained, the crime need not be alleged with such specificity asto render an
indictment for it sufficient. Thisisconsistent with the fact that the offense of
which the accused isrequired to be informed isthe congiracy, rather than the
crime which isits object.

Id. at 496-97 (emphags supplied). Thecrime that is the object of the conspiracy need not
be spd led out with great specificity.

To hold as the petitioner would have us do would be to require that, in a
conspiracy indictment, when the commission of a crime is the object of the
indictment, that crime must be charged with the same specificity asif it were
the substantive charge. Tha clearly isnot the law.

Id. at 501 (emphasis supplied).

The Court of Appeals concluded that a conspiracy "to violate the controlled
dangerous substance law of the State of Maryland" was adequately particularized,
notwithstanding the breadth of the subjed matter that was covered.

Thecharge, conspiracy "to violatethe controlled dangerous substances
law of the State of Maryland," sufficiently characterizes the crime of
conspiracy so astoinvest thecircuit courtwith jurisdiction. Sections276-304
of Article 27 are codified under the subheading, "Health-Controlled
Dangerous Substances ...." That the subheading applies to numerous
substances, having legitimate and illegitimate uses, and prohibits numerous
acts when done in connection with those substances, cannot be doubted, but
all those substances and prohibited acts (including the definitions critical to
the proper understanding and interpretation of the subheading) are grouped
together in one place for easy reference. Moreover, they share, as we have
seen, acommon element: their abuse isinimical to the health and welfare of
thecitizenry. Thus, though numerous, the substances, and the proscribed acts
pertai ning to them, comprise, not an unlimited range of possibilities, but only
afinite one.

Id. at 501-02 (emphasis supplied).
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With specific reference to aconspiracy defendant's entitlement to know what precise
crime was being alleged asthe object of theconspiracy in order "to determinethe maximum
penalty he faced," id. at 503, the opinion observed that a defendant could "challenge those
omissions by motion filed pursuant to Maryland Rule 4-252(a)" id., and that by failing to
have filed such motion, "the defects were waived." Id.

To be sure, count 2 of theindictment did not inform the petitioner of
the substance involved, how the conspirators intended to useit, or what they
planned to do with it. Without that information, he did not have sufficient
information to determine as he alleges, the precise nature of the crime which
was the object of the congpiracy and, therefore, to determine the maximum
penalty he faced. The indictment might well have been, on that account,
defective, enabling thepetitioner to challenge those omissionsby motionfiled
pursuantto Maryland Rule 4-252(a).. Aswe haveseen, no timely motion was
made in that regard and accordingly, the defects were waived.

Id. at 503 (emphasis supplied). The question of how to apply the sentencing cap remained
unanswered.
The Dilemma Remains
From the point of view of § 1-202's sentencing cap, the best of all worlds is that
wherein there is the prosecution of asingle crime with a perfectly symmetrical and clearly
identifiable antecedent congpiracy. That pristineworld doesnot alwaysabide, however,and
the problemsfor the sentencing cap generally appear in either of two classic configurations.

The one we have discussed is the Hurwitz-Quaglione-McM orris-Winters configuration of

conspiracy to commit generic crime. In that configuration, the charge of conspiracy is

almost always no mere attendant count but is theflagship count of the indictment itself. In
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such asetting thereis frequently, to the utter dismay of the sentencing cap, no such thing as
"THE crime" the conspirators conspired to commit.

The other troubling configuration isthat wherein the conspiracy chargeissimply an
attendant count at the end of, or in the course of, a multi-count indictment. In that setting
there is, reassuringly, such a thing as "the crime" conspired at. The problem is that
sometimes, asisthe present case, thereisdifficulty, or at least disagreement, in identifying
it. Both configurations warrant some comment.

Conspiracy and Criminal Syndicates

Conspiracies to viol ate "the lottery laws of the State,” "the narcotics laws of the
State," "the income tax laws of the State," etc., by their very nature cover a wide range of
potentially included crimes. They are examples of ongoing criminal enterprises with
sometimesavariciouscommercial appetites. The substantive crimesconspired at are varied
and they are many.

Criminal statutes frequently attack such targets as a gambling syndicate, Adamsv.

State, 202 Md. 455, 97 A.2d 281 (1953); the narcotics traffic, Hainav. State, 30 Md. App.

295, 352 A.2d 874 (1976); the pornography industry; or a prostitution ring, Seidman v.
State, 230 Md. 305, 187 A.2d 109 (1962); on a broad front with a matrix of greater and
lesser crimeswith greater and lesser penalties. Some of those conspiraciesgo onfor months,

or even years. Some of them employ dozens, if not hundreds, of operatives. Over the life
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of a conspiracy, individual conspirators move in and out. Individua conspirators play a
variety of greater and lesser roles.

A conspiracy to sell narcotics, for instance, contemplates not a single sale but
countless sales, the more the better. What then is the maximum sentence for a conviction
for conspiracy to sell narcotics? Is it the same penalty as that available for a single
consummated sale of narcotics? Or isit that imesfifty? Are plural objects of aconspiracy

necessarily reduced to the singular? Tracy v. State, 319 Md. 452, 459-60, 573 A.2d 38

(1990), and Mason v. State, 302 M d. 434, 444-47, 488 A.2d 955 (1985), dearly establish that

thereis in this situation but one conspiracy. The problem with § 1-202, however, isthat it
calculatesthe sentencing cap not on the basis of the conspiracy but on thebasis of the crime
conspired at, which theoretically might bein the plural even if the conspiracy itsdf beinthe
singular. There is a difference between many conspiracies to commit many crimes and a
single conspiracy to commit many crimes. Reducing the number of conspiracies does not
reduce the number of crimes conspired at. The question is not how many conspiracies the
defendant may be punished for (which is one), but what isthe maximum penalty for that
single conspiracy. That might arguably depend on the number of crimes he intended to
commit. Section 1-202, on the other hand, uses "the crime” in the singular.

Although each conspirator may somehow have been involved in "the conspiracy," it
IS sometimes vexingly problematic as to what precisely was "the crime that the person

conspired to commit." Does the conspiracy itself have a specific crime as its purpose? Is
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that necessarily the purpose of each and every conspirator? For large and ongoing
conspiracies, and even for some smaller ad hoc conspiracies, the very nature of "the crime"
conspired at may be nothing more than alegal fiction. It may be that for many conspiracy
convictions, therefore, the sentencing provision of 8 1-202 is unworkable. In such a case,
if thelimiting provision, to wit, 8 1-202, is inapplicable or unworkable, it would seem that
sentencing must inevitably revert to the discretionary common law sentencing, as indicated
by Judge Orth in Jones v. State, 8 Md. App. 370, 376, 259 A .2d 807 (1969).
Sentencing and Multi-Count Indictments

The second situation in which the application of 8 1-202 to a conspiracy conviction
is problematic is that where a blanket conspiracy charge, asin the present case, is added to
the end of a multi-count indictment. Although framed as a conspiracy to commit the
"flagship” offense, the conspiracy logically embraces all of the lesser purposes represented
by the entire descending ladder of lesser charges. In that sense the greater inclusve
conspiracy might be said to embrace a number of lesser included conspiracies, although that
isfar from the best way of conceptualizing aconspiracy. In such amulti-count context, what
necessarily is"the crime" conspired at for purposesof § 1-202? Although presumptively the
aspiration of the original conspiracy will havebeen to "go for broke" no matter how f ar short

of the goal the ultimate consummation may fall,® there may, at least theoretical ly, be cases,

3"Between the resolution and the act falls the shadow."

(continued...)
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such as that which the appdlant arguesfor here, in which the conspiratorial aspiration may
have been more modest from the beginning.

Eveninthesmaller world of three young men, asin this case, getting together to steal
a car, sentencing problems remain for a convicted conspirator. In today's sophisticaed
juridical world of multi-count indictments, even so simple a thing as stealing a car may
reduce itself to no less than six counts ranging from armed carjacking to petty theft, with
maximum sentences ranging from 30 years to 18 months. The prosecution, in the charging
process, safeguards itself with half a dozen fall-back positions, anticipating the unreliable
caprice of proof. The conspiracy count is not so finely calibrated because it is not so
dependent upon what ultimately happens.

Idedly, the attendant conspiracy count, when appropriate, should be an omnibus
charge, covering the entire spectrum of consummated substantive crimes. Insuch amulti-
count indictment setting, an omnibus conspiracy chargeis infinitely to be preferred over a
grab bag of chaoticlittleconspiracy charges, one shadowing each lesser included substantive
count. That sort of thing represents inexcusable pandemonium. In the setting of a multi-

count indictment, however, pleading excesses do occasionally occur. Prosecutors are not

immune to the tendency of multiplying charges. Ezenwav. State, 82 Md. App. 480, 501,

572 A.2d 1101 (1990), makes it clear, however, that in these situations there is a robust

¥(...continued)
... T.S. Eliot, The Wasteland.
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omnibusconspiracy with remarkable el astidty capable of handling thesituaionand no need
for abrood of little conspiracies running about. Judge Robert Bell, writing for this Court,
diagnosed this problem of the promiscuous multiplication of conspiracy charges asacase
of multiplicitous pleading, but he further pointed out that it is a non-fatal pleading malady
that does not call for the dismissal of an indictment.
Theissueinthiscaseis multiplicity rather than duplicity. If two counts
charging conspiracy are the same, the defect in the indictment is that it

contains multiplicitous counts. Brown, supra. Such a defect is a pleading
defect and, consequently, not fatal to the indictment.

82 Md. App. at 501 (emphasis supplied).

The saving grace is that no matter how many mini-conspiracies a defendant is
convicted of, he will only be sentenced for a single maxi-conspiracy. In making the point
that multiplicitous pleading is not ipso facto fatal and that all that is required is that all
manifestationsof asingle conspiracy be broughttogether at sentencingtime, Ezenwaquoted

with approval from United States v. Maryland State Licensed Beverage Association, 240

F.2d 420, 421 (4th Cir. 1957):

If the evidence showed that there was only one conspiracy, the judge would
Impose only one punishment; but thisis no reason for requiring dismissd of
one of the counts in the early stages of the case; and parties should not be
allowed thus to try their case in advance and by piecemeal.

82 Md. App. at 501 (emphasis supplied).
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That the existence of multiple objects of aconspiracy doesnot thereby fragment the
conspiracy issettled law. The Court of Appeals made the point very emphatically in Mason
v. State, 302 Md. 434, 445, 488 A.2d 955 (1985):

Ordinarily, asingle agreement to engagein criminal activity doesnot become
several conspiraciesbecause it hasas its purpose the commisson of several
offenses. Therefore, under Maryland common law, irrespective of the number
of criminal goals envisioned by a single criminal agreement, the conspirator
is usually subject to but one congpiracy prosecution.

(Emphasissupplied). Mason, 302 Md. at 446, quoted with approval from the opinion of the

Supreme Court in Braverman v. United States, 317 U.S. 49, 53, 63 S. Ct. 99, 87 L. Ed. 23

(1942).

Whether the object of asingle agreement isto commit one or many crimes, it
isin either case that agreement which constitutes the conspiracy which the
statute punishes. The one agreement cannot betaken to beseveral agreements
and hence several conspiracies because it envisages the violation of several
statutes rather than one.

(Emphasis supplied). See dso Henry v. State, 324 Md. 204, 240, 596 A.2d 1024 (1991);

Jordan v. State, 323 Md. 151, 159-62, 591A.2d 875 (1991); Tracy v. State, 319 Md. 452,

459-60, 573 A.2d 38 (1990); Mason v. State, 302 Md. 434, 444-47, 488 A.2d 955 (1985).

Identifying "The Crime™ Conspired At
Although the case law establishesthat thereis but aangle conspiracy for sentencing
purposes no matter how multifarious its objectives, it does not tell us how to identify, ina

mul ti-count setting, "the crime" that necessarily was the obj ect of the conspiracy.
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Idedly, the conspiracy count will make reference to the first or titula count of the
indictment. If there is any doubt, however, as to which substantive count the conspiracy
count rel ates, the presumption will bethat it relatesto themost seriouscount. Inan omnibus
conspiracy charge, as in al other conspiracy charges, the conspiratorial aspiration is
inevitably for maximum success. Theaimof the conspiracy, therefore, takestheform of the
flagship* crime, although it embraces, to be sure, all of thelesser included partial successes.
Thefailure of the crimind enterpriseto achieve maximum success, or even to achieve any
success at al, does not devalue or depreciate the origina conspiratorial purpose. A
conspirator, like Ensign Nellie Forbush, is a*cockeyed optimist.” He fully intends for the
criminal plan to work with maximum success, and that almost invariably isthe measure of
conspiratorial purpose. The presumption would be in a case such as this that "the crime"
conspired at would be the maximum crime charged in a multi-count indictment. Other
factors, of course, may work to rebut that presumption, but with such a presumption is how

to begin.

*‘Manigault v. State, 61 Md. App. 271, 275, 486 A.2d 240 (1985), ex plained the use
of the term "flagship count” in the context of multi-count indictments.

With these two indictments, as with most multi-count indictments, the
various lesser included and other more or less rdated counts take on
coloration from the "flagship count." It isthe"flagship count" that givesthe
entire indictment its name and itsidentity.

(Emphasis supplied).
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Ezenwav. State dealt with a multi-count indictment. Ezenwa was charged and

convicted of both aconspiracy to import heroin and a conspiracy to distribute heroin. The
two conspiracieswere merged into one. In sentendng for a conspiracy with two objects,
Judge Bell admonished us to choose the one with the maximum sentence.

[O]ne count in an indictment charging conspiracy to import heroin and
another charging conspiracy to distribute heroin are not necessarily two
separate conspiracies, they may well be alternative modes of committing the
single crime of congpiracy. ... [T]he State concedes that there is but one
conspiracy with two objects. Accordingly only one penalty should be
assessed. That penalty should be determined by reference to the substantive
off ense having the greater maximum penalty.

82 Md. App. at 504 (emphasis added).

In Tracy v. State, 319 Md. at 459, the jury found the defendant guilty of conspiracy

to commit murder, for which he was sentenced to life imprisonment, and of conspiracy to
commit armed robbery, for which he was sentenced to 20 years. The single unit of
prosecution was deemed to be the single conspiracy, and "the crimé' conspired at and
controlling the sentence was the greater, to wit, murder.

A similar choice of conspiratorial purposes was dictated in Jordan v. State, 323 Md.

at 162.

Through the single agreement, Tracy and Jordan conspired to commit murder
and robbery. Of the two, murder is the crime that carries the more severe
penalty and consequently isthe guideline offense under section 38 that Jordan
"conspired to commit."

(Emphasis supplied).
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Henry v. State was dealing directly with the sentencing cap after two conspiracies
weremerged into one. Two conspiratorial purposes nonethel ess remained asthe objectives
of that single conspiracy. The Court of Appeals held:

Henry was found to have conspired with others to commit murder and
robbery. Of the two, the crime of murder carries the severe penalty. Under
Md. Code (1957, 1987 Repl. Vol.) Art. 27, 8§ 38, the severe crime Henry
"conspired to commit" was murder, and thus murder is the quideline offense
for sentencing purposes.

324 Md. at 240 (emphadgssupplied). Seealso Statev. Jenkins, 307 Md. 501, 521, 515A.2d

465 (1986).

The conspiracy count in this case expressly referred to its purpose as carjecking. The
presumption is that the crime intended by the conspiracy was the flagship charge of
carjacking. The appellant contends, however, that other circumstances rebut that
presumption and served to reduce the object of the conspiracy, in the eyes of the jury, to
something less than cajacking. The greater sentence, his argument goes, was hence
unlawful.

The Conspiracy Charge In This Case

The appellant's prime contention challenging his sentence on the conspiracy
conviction is elusve and hard to pin down. Because it is largely confected out of
unconnected bits and pieces we are going to try to pin down each of those bits and pieces
even if they do not seem to fit into an integrated contention. We will look first to the

pleading.
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Theindictmentin this case was amodel of predsion. The charging of the appellant
for hisconsummated crimeswascarefully calibrated. The consummated crimeswere spread
out along a broad continuum, in descending order of seriousness. 1) the felony of armed
carjacking pursuant to Maryland Code, Criminal Law Article, § 3-405(c) with amaximum
penalty of 30 years; 2) the felony of carjacking (without the element of being armed)
pursuant to § 3-405(b) also (strangely) with the same maximum penalty of 30 years; 3) the
felony of robbery with a dangerous weapon pursuant to 8§ 3-403 with a maximum penalty
of 20 years; 4) thefelony of simple robbery pursuant to 8 3-402 with amaximum penalty of
15 years; 5) thefelony of theft of property of aval ue of $500 or more pursuant to § 7-104(a)
and (g) with a maximum penalty of 15 years; 6) the felony of motor vehicletheft pursuant
to 8§ 7-105 with a maximum pendty of 5 years, and 7) the use of a handgun in the
commission of acrime of violence.® In that setting of amulti-count indictment for asingle
criminal episode, the congpiracy count took the flagship charge of amed carjacking asthe
crime that was the object of the conspiracy. The tenth and final count in the appellant's
indictment dleged:

The grand jurors of the State of Maryland for the body of Prince George's

County, on their oath do present that Isiah Michael Rudder on or about the

24th day of February, Two Thousand and Six, in Prince George's County,

Maryland unlawfully conspired with Arian Kavon-Jee Dorsey to take

unauthorized possession or_control of a 2001 Cadillac automobile from
William Nicknadavich by force or violence, or by putting that individual in

*Two other handgun charges werein the original indictment but were nolle prossed
by the State bef ore the case was submitted to the jury.
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fear through intimidaion or threat of force or violence, in violation of the
common law of the State of Maryland and against the peace, governmentand
dignity of the State. (Conspiracy to commit carjacking).

(Emphasis supplied). That wasthe only conspiracy countintheindictment. It wasthe only

conspiracy count to go to the jury. Therewas no possibility of confusion. Theindictment

itself was beyond challenge. Hurwitz v. State, 200 Md. at 582-89; Pearlman v. State, 232

Md. 251, 257-60, 192 A.2d 767 (1963); Cohen v. State, 235 Md. 62, 72-73, 200 A.2d 368

(1964); Quaglione v. State, 15 Md. App. at 580-83.

In terms of that formal charge, al of the requirements of Crimind Law Article, 8 1-
203, dealing with the "charging document” for conspiracy, werefully satisfied. Thecharge
recited the name of the defendant, the name of a co-conspirator, the date and county of the
crime, and the crimeconspired at. By charging theunauthorized taking of the Cadillac from
WilliamNicknadavich by force or threat of force, theindictment alleged all of the necessary
elements of the crime of carjacking. The count was, moreover, expressly designated as
CONSPIRACY TOCOMMIT CARJACKING. Therewasno probleminthiscasewiththe
specificity of thecharge of conspiracy to commit carjacking and all lesser included offenses.
The charge was well pleaded.

Legal Sufficiency of the Evidence

Nor isthere any problem with respect to thelegal sufficiency of theevidence. There

IS no question in this case about the legal sufficiency of the evidence to support the

conviction on the charge of conspiracy to commit carjacking. Whether the crime intended
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was armed carjacking, pursuant to § 3-405(c), or simple carjacking, pursuant to § 3-405(b),
is absolutely immaterial, because each is a felony with a maximum penalty of 30 years
imprisonment. Either will admirably support the sentence imposed.

At the end of the State'scase, the appd|ant made acursory motion for judgment of
acquittal on two carjacking counts, two robbery counts, and two theft counts. The motions
weredenied. The motions phaseof the case then concluded, with the conspiracy count not
even having been mentioned.

MR. MARTUCCI: Inlight of the Court's previous rulings, | would
suppose the gun issueis the only remaining. I'll just do it for the record.

THE COURT: Denied. All denied. Thedefensemay call itsfirst
witness.

MR. MARTUCCI: Thank you, Y our Honor.
At the end of the entire case, the motions for judgment got equally short shrift, but
conspiracy was at least mentioned, even if in a half-hearted fashion.
THE COURT: Do you want to renew your motions?
MR. MARTUCCI: | renew my motions.

THE COURT: The Court considers dl the previousarguments
made by the defense and — anything new?

MR. MARTUCCI: Nothing new.
THE COURT: Denied asto each and every count.
MR. MARTUCCI: | guess!'ll moveonthe conspiracy count. | didn't

see anything —
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THE COURT: Yes, I'm going to allow it to go.

As long as consummated crimes are still on the table, the conspiracy count is
frequently the overlooked stepchild--at least until it comes time to prepare the appellate
brief.

Jury Instructions

By the same token, the appellant cannot manufacture a viable contention about
sentencing out of anything said during jury instructions. Judge McKee gave thefollowing
instruction on the crime of conspiracy.

The defendant is al 0 charged with the arime of conspiracy to commit

the armed carjacking or the carjacking or the armed robbery or the robbery or

the thefts. Conspiracy is an agreement between two or more persons to

commit acrime. In order to convict the defendant of conspiracy, the State

must prove, one, that the defendant or defendants entered into an agreement

with at least one other person to commit one of those aimes, and that the

defendants entered into an agreement with the intent that the crime be

committed.

At the end of theinstructions, the appellant registered no complaint about either the
content or the adequacy of the instructions. Hisonly reference to conspiracy seemed to be
an out-of -place objection that the conspiracy charge was even being allowed to go to the
jury. That can only be interpreted as a belated comment on the motion for judgment of
acquittal. Therewasno remote mention of what isnow theappellant's contention on appeal

about identifying the crime conspired at.

THE COURT: Exceptions?
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MR. MARTUCCI: Only totheconspiracy, which | don't believe was
supported.

THE COURT: State.
MR. RUDDY: None.

THE COURT: Thank you. Y ou may step back. We're going to
go to closing argument after lunch.

The Verdict Sheet

The conspiracy then was well pleaded, adequately proved, and the subject of
unchallenged instructions. The appellant's problem is with the verdict. Even, arguendo,
assuming preservation, the linchpin of theappellant's contention on appeal is based on the
verdict sheet itself. It istheappellant'sthesisthat thejury, by itsverdict as reflected on the
verdict sheet, did not convict the appellant of conspiracy generaly or of conspiracy to
commit carjacking as charged but convicted him very spedfically of conspiracy only to
commit theft. Thefelony of grand theft (theft over) carriesa maximum sentence of 10 years
and would, the argument runs, under § 1-202 establish the maximum sentence for the

appellant's conspiracy conviction at 10 years.’

°At acertain point in the argument before us, the appellant, in the context of trying
to reduce the conspiracy to one charging theft, argued that in the absence of evidenceto the
contrary it must be assumed that the conspirators conspired to commit petty theft ("theft
under"), with amaximum penalty of 18 months, rather than grand theft ("theft over"). We
must point out, once again, that we are not dealing with the technical pleading requirements
of anindictment. The verdict sheet, at most, refers back to the indictment.

In terms of what the jury may havefound with respect to conspiraorial purpose, we
(continued...)
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Eight counts went to the jury, charging respedively 1) armed carjacking, 2)
carjacking, 3) armed robbery, 4) simple robbery, 5) automobile theft, 6) grand theft, 7) the
use of a handgun, and 8) conspiracy. As to each count, the jury was simply to put a
checkmark over theword"GUILTY" orover thewords"NOT GUILTY." Theverdict sheet
itself, with the jury's responses, was in its entirety as follows:

1. DO YOU FIND THE DEFENDANT NOT GUILTY OR GUILTY OF
ARMED CARJACKING (WILLIAM NICKNADAVICH)?

X -
NOT GUILTY GUILTY

2. DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF
CARJACKING (WILLIAM NICKNADAVICH)?

X I
NOT GUILTY GUILTY

3. DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF

ROBBERY WITH A DANGEROUS WEAPON (WILLIAM
NICKNADAVICH)?

X -
NOT GUILTY GUILTY

®(...continued)

cannot imagine why anyone, ajuror or otherwise, would ever indulge in an assumption so
contrary to conventional wisdom. It is difficult to conceive of thieving conspirators so
penurious that they would not aspire to "top dollar” for their larcenous efforts. The actual
valueof what they steal may disappoint them, of course but they certainly always hoped for
better. In terms of value, what matters is not what the conspirators took, but what they
hoped to take. In stealing cars, as an example, nobody ever aspiresto geal a"lemon.” To
athief, moreis dwaysbetter. Intheabsence of strong proof to the contrary, maximumvalue
will be presumed to be the conspiratorial aspiration.

-36 -



DOYOU FIND THEDEFENDANTNOT GUILTY ORGUILTY OF
ROBBERY (WILLIAM NICKNADAVICH)?

X
NOT GUILTY GUILTY

DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF
AUTO THEFT (ANNA MAE NICKNADAVICH)?

X
NOT GUILTY GUILTY

DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF
THEFT OVER $500 (ANNA MAE NICKNADAVICH)?

X
NOT GUILTY GUILTY

DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF
USE OF A HANDGUN IN THE COMMISSION OF A CRIME
OF VIOLENCE (WILLIAM NICKNADAVICH)?

X -
NOT GUILTY GUILTY

DOYOU FIND THEDEFENDANT NOT GUILTY ORGUILTY OF
CONSPIRACYTO TAKE UNAUTHORIZED POSSESSION OR
CONTROL OF A2001 CADILLACAUTOMOBILE (WILLIAM
NICKNADAVICH)?

X
NOT GUILTY GUILTY

Theappellant'sargumentreliesentirely on theverdict sheet's description of the count
as "conspiracy to take unauthorized possession or control of a2001 Cadillac automobile.”

The appellant's argument isthat that is thelanguage of theft and that the additiond element
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of force or threat of force that might elevate the charge to one of robbery or of carjacking
iIsmissing. The language the appellant relies upon, however, was surplusage. His point
seemsto bethat if thereissurplusage, it must betechnically compl ete surplusage rather than
partial surplusage. The job of the trial judge initially, and now our job, is to interpret, of
course, what thejury said and not what the verdic sheet said.

In pursuit of his thesis, the appellant makes several leaps of logic. Without the
remotest glimmer of supporting legal authority, the appellant seems to want to impose on
averdict sheettheelaborate pl eading requirementsthat control thevalidity of theindictment
itself. The appellant maintains that if that eighth question to the jury is to be construed as
aconspiracy to commit carjacking or aconspiracy to commit robbery, it must have alleged
the element of force. Thereis no such requirement with respect to jury sheets. The other
seven questions put to the jury in this case did not recite the elements of those seven
respective aimes. The only specificity tha is required of averdict sheet, when more than
onechargeissubmitted to ajury, isenough distinguishing oridentifying languagetotell one
charge from another.

Therewasonly one conspiracy for which the appellant wasindicted. Therewasonly
one conspiracy charge that was snt to the jury. The eighth question asked whether the
appellant was "not guilty or guilty of conspiracy." Italso mentioned, incidentally, that the
property that was intended to be taken was a"2001 Cadillac" and that the intended victim

was William Nicknadavich, who was al so listed asthe victim of the robbery and carjacking
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counts. The conspiracy count was adequately distinguished from the other seven counts
charging substantive offenses.

A question nonetheless remains. Even though no elements of a crime are required
to belisted in aquestion on averdict sheet, why, in this case, were some of the elements of
agreater crimelisted butnot all of them? The answer to that may remain forever amystery.
The mystery, however, may be utterly immaterial. It depends on who was responsible for
the gratuitous partial listing of elements and what, if anything, was intended to be
communicated thereby. In this case, there was no input from the attorneys with respect to
the wording or the configuration of the verdict sheet. The subject never arose. Thejudge
prepared the verdict sheet completely on his own. The only brief mention of the verdict
sheet camein the course of jury instructions. The instruction mentioned that eight charges
werebeing submitted tothejury, including that of " conspiracy to commit armed carjacking."
Thejury wastold that it would receive averdict sheet on which it could answer "guilty" or
"not guilty" to each of those charges. The instruction was:

The defendant is charged with armed carjacking, regular carjacking,
robbery with adangerous weapon asto Mr. Nicknadavich, robbery, also asto

him, and theft as to Anna Mae, who wasthe owner of the car, and theft, also

under $500 asto Mrs. Nicknadavich. The defendant isalso charged with the

use of a handgun in the commission of a crime of violence, as well as
conspiracy with others to commit the carjacking.

Thelaw requiresthat you consider each of those charges separatelyand
return a separate verdict as to each of the charges. |'ve prepared a verdict
sheet that has those questions that | just read to you. |If you answer those
questions, you'll have met that requirement of returning a separate verdict as
to each of the charges.
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(Emphasis supplied).

The jury was not instructed to amend or modify any of the charges. It was not
instructed to ask itself or to answer any more specific sub-questions with regect to the
conspiracy charge. Thewordson the verdict sheet on which the appellant relieswere those
of the judge and of the judge alone. Judge McKee, who phrased question eight on the
verdict sheet, obviously did not think that his language referred to anything other than
conspiracy to commit carjacking, because that wasthe charge he expressly told thejury that
he was submitting to it. He had not reduced it to something less.

In closing argument, the prosecutor disposed of the entire subject of conspiracy in
two unilluminating sentences, nather referring to the subtleties now being relied upon by
the appellant. The appellant's only argument with respect to conspiracy was that no
conspiracy a all had been proved. The argument was initsentirety:

The State wants you to convict him of conspiracy. You'll seein the

Instructionsit's an agreement between two or more peopleto commit acrime.

| heard no evidence of an agreement. | heard no evidence whatsoever that

there was any consortium, if you will, or effort or consent on any particular

action, whatever occurred. | didn't hear anything that suggests that Mr.
Rudder agreed with someone else to go take a car.

(Emphasis supplied). In rebuttd, the State never mentioned conspiracy.

The jury rendered its verdicts simply by saying "Guilty" or "Not Guilty" to each of
the eight charges in turn. It added nothing by way of marginal notes to the verdict sheet.
It added nothing orally in rendering its verdicts. Thereisnothing to suggest that the verdict

was anything othe than one of guilty of conspiracy to commit a carjacking. Possible
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nuances about the specific object of the conspiracy were never so much asontheperiphery,
let alone in theforefront, of anyone's mind.

Indeed, the first time that anyone seemed to be aware of a potential problem was
when the trial reconvened for sentendng on January 26, 2007, three months after the jury
had rendered itsverdicts. Defense counsel read the verdict sheet asif it were an indictment,
but was not sure where to go with the issue. He simply raised a question.

MR. MARTUCCI: 1just noticedthat on theverdictsheet, we havethat
he was found guilty--thelanguage of the verdict wasto take possesson of the

vehicle. It's technically not a conspiracy to carjack. | don't want thisthing
coming back. | should have noticed it before, but | just noticed it this

morning.

(Emphasis supplied).

Neither the prosecutor, the defense attorney, nor the court could remember what the
instructionsto the jury had been, so everyoneagreed to continuethe sentencing hearing in
order to get the jury instrudions transcribed and to reconveneon April 17, 2007.

MR. MARTUCCI: It'scouched in thelanguage of atheft. Conspiracy
to commit atheft isthe way it's couched in the verdict sheet. ...

[The Prosecutor]: Theproblem | haveis| don't know if they intended
to convict him of conspiracy to commit carjacking because —

MR. MARTUCCI: ... | can't draw the conclusion as to what they
intended, but the language in the verdict isnot carjacking.

-41 -



[The Prosecutor]: It is part of the language for carjacking. The only
thing it doesn't have for the carjacking language is the force.

THE COURT: Hereiswhat wedo. ... | don't know of any other way.
| hate to bring everyone back, but | think | have to order a transcript of the
instructions so we can sit down and look at them. | don't remember what |
said.

(Emphasis supplied).

When thetrial reconvened on April 17,2007, however, defense counsel's argument
with respect to the conspiracy conviction was afar ay from the argument he now makes
before us. He had had ample time to study the question and to frame his objection. His
argument was that the socope of the conspiratorial intent was limited by the crimesthat were
successfully consummated. He acknowledged that thejury had convicted him of conspiracy
to commit carjacking but argued that the verdict shoul d be set aside precisely because he had
been acquitted of that substantive offense. The contention was that theappellant could not
have aspired to do anything that the jury did not convict him of having done.

Inaddition, thereisthat oneissue, Y our Honor, of theconspiracy count

to commit carjacking armed carjacking | bdieve, that asthe Court notesinthe

transcriptwhich | have provided, | did takeexception to thatinstruction being

given because there did nat appear to be any evidence of a conspiracy to

commit the armed carjacking, in addition to which the jury acquitted him of
the armed carjacking.

So | would submit that their finding of guilt as to the conspiracy to
commit armed carjacking should be stricken and the Court should set aside
that judgment. Clearly, had they found a conspiracy to commit a simple
robbery for which they did find him quilty, | would have no problem with it.
But | think that that's going to create an appealable issue and | think the law
IS pretty clear, while you can have an independent conspiracy, it ssemsto me
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the conspiracy should be consistent with the principal crime. In this case, it
is robbery and not armed carjacking.

(Emphasis supplied).

Defense counsel's final argument bef ore sentencing was that the jury's not guilty
verdict on the use of a handgun count rendered inconsistent any verdict of guilty of
conspiracy to commit a crime requiring the useof agun. No argument remotely predicated
8 1-202 as alimitation on sentendng or on the jury's having rendered a verdict of guilty of
conspiracy specifically to commit theft was made.

Now, | would suggest that that would be inconsistent with a conspiracy to
commit an armed carjacking, which the State suggestsis still viable.

| would respectfully submit it would bereversibleerror inlight of their
finding of not guilty of use of a handgun when they found him guilty of
robbery. It's clear that the jury felt there was no weapon used, but that there
wasin fact asimple robbery by force, but no weapon. And for those reasons,
| would suggest the jury's verdict is inconsistent with the instruction and is
inconsistentwith the law and the other findingsthat thejury madein thiscase.

(Emphasis supplied).

Tantalizing as some of theissues suggested by this gopeal may be, they arereally not
preserved for review in this particular case. The jury actually rendered a verdict of guilty
of conspiracy to commit a carjacking, the only thing it was asked to do. It was never
directed, by the court or by counsal, to dissect its verdict in more painstaking detail. There
may beworlds of interesting possibilities spinning out there somewhere, but his case did not

raise them.
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Non-Preservation of Challenge to Juror

By his second contention, the appellant daimsthat, during the voir dire examination,
several of the responses by Prospective Juror #36 arguably cast doubt on that juror's ability
to be fair and impartial in the trial of the case. The appellant now contends that Judge
McKee should, sua sponte, have struck that juror for cause. The short answer to the
contentionisthat theappellant never asked to havethe prospectivejuror struck and nothing,
therefore, has been preserved for appellate review. Scott v. State, 175 Md. App. 130, 146,
926 A.2d 792 (2007). The appellant recognizes that generally foreclosing impediment to
further review as he asks usto consider the issue nonetheless, under some vaporous notion

of "plain error." We are not remotely inclined to do so. Austinv. State, 90 Md. App. 254,

261-72, 600 A.2d 1142 (1992).
Merger of Auto Theft Into Theft Generally

The jury convicted the appéellant of both theft generaly pursuant to § 7-104 and
motor vehicle theft specifically pursuant to 8 7-105. The theft charged was the theft of the
Cadillac. Theappellant received separate sentencesfor thetwo crimes, and henow contends
that the two convictions should have merged. Under merger law generally and pursuant to
§ 7-105(d)(2) specifically, the appellant is right. Commendably, the State agrees.
Accordingly, the conviction for motor vehicle theft on the Fifth Count will be vacated and

deemed to have merged into the general theft conviction under the Sixth Count.



Merger of Theft and Robbery

The appellant'sfourth contention isthat his conviction for theft on Count Six should
have merged into his conviction for robbery on Count Four. Ordinarily, this contention
would be a "slam dunk" for the appellant. Theft is a lesser induded offense within the
greater inclusive offense of robbery, for robbery is, by definition, a theft from the person
accomplished by force or threat of force. Q.E.D.

The State, however, strains heroically to divide the seemingly indivisible. One has
to wonder Why? The State seeksfirst to split the theft (under either theft count) from the
robbery by distinguishing thetheft of the car from the separate robbery (and theft) of the car
keys. The State's brief recites:

[T]1he sentenceswere based on taking two different pieces of property, the car

keys and thecar, at different timesandlocations. ... [W]hile the keys and the

car werementioned i nthesame counts, theindictment listedthem separatel y--
that is, that he stole a"Cadillac automobile and keys."

(Emphasis supplied). The State went on to rely upon the prosecutor's arguments to
determine whether there was a single theft or multiple thefts:

Second, the prosecutor addressed the keys and the car separately in his
opening statement and closing argument--indicating that they were separate
property taken from separate locations at separate times. In his opening
statement, the prosecutor said that Rudder was the " person who stuck ablack
handgun in the side of Mr. Nicknadavich, took his keys, and then proceeded
totakehiscar anddriveoff." ... Inclosing, the prosecutor emphasi zedthat the
keys and the car were separate: "Be certain, there's two pieces of property
here. Thereisthekeylessentry inthekeys[sic],andthenthereisasothecar.
Two different pieces."
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(Emphasis supplied). Itisastrange selection of authority to cite. Saying something does
not make it so.

The State also seeks to drive a wedge between the husband and wife as separate
victims of separate crimes.

[T]he verdict sheet distinguished between the two victims and implicitly
between the taking of the keys and the taking of the car. The verdict sheet
indicated that the robbery counts related to Mr. Nicknadavich—that is, the
person from whom the keyswere taken. The verdict sheet also indicated that
the theft over $500 count related to Mrs. Nicknadavich, the owner of the
vehicle.

The robbery and the theft involved separate takings of separate

property from separate victims at separate times and separate places. Thus,

the trial court properly imposed separate sentences.
(Emphasis supplied). We ordinarily resolve an issue such as this by looking first at the
charging document (the indictment) and then at the actual evidence in the case. The State,
however, reliesexclusively on the verdict sheet. We are not pointed to any legal precedent
for such reliance, and we know of none. A verdict sheet is a shorthand reference and not
aformal pleading.

The crimes for which the appellant was on trial and for which the appellant was

convicted were controlled by the terms of the indictment itself. InThompson v. State, 119

Md. App. 606, 617, 705 A.2d 322 (1998), this Court stated:

[ T]heguestion of whether certain countscharge crimesthat arelesser included
offenses within other counts or, on the other hand, charge unrelated criminal
conduct, can frequently be resolved within the four corners of theindictment.
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(Emphasis supplied). Judge Wilner spoke to thesame effectin Andersonv. State, 385 Md.

123, 140-41, 867 A.2d 1040 (2005):

In determining the scope of the former conviction, the court must
ordinarily look at the effective charging document upon which judgment was
entered, not just the evidence presented in support of that charge. We have
often made clear that the primary purpose of acharging document isto inform
the defendant of the accusation against him/her by so describing thecrime"as
to inform the accused of the specific conduct with which he is charged,” in
order, among other things, to "protect[] the accused from afuture prosecution
for the same offense.”

In most cases, the only sensible and workable criterion for determining
the nature and scope of the prior offense is the effective charging document.
That states the offense for which the defendant was tried .

(Emphasis supplied).

Count Four, the robbery count, named William Nicknadavich asthe robbery victim
and further alleged that what had been taken from him by force were both the car and the car
keys, asit charged that the appellant "did feloniously rob William Nicknadavich of [a] 2001
Cadillacautomobileand keys." Count Six, thetheft count, also referred to preciselythe same
victim and precisely the same property, asit charged that the appellant " stole a2001 Cadillac
automobile and keys of William Nicknadavich having avalue of $500 or more."

Even if, moreover, one could dissect the victims and the items of property onefrom
the other as surgically as the State purports to do, merger would gill be compdled.

Maryland Code, Criminal Law Article, Title 7, dealing with Theft and Related Crimes,
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includes Maryland's Consolidated Theft Law. Section 7-103(f) deals specifically with the
gravitational pull of aggregation.
(f) Course of conduct--Aggregation--When theft is committed in

violation of this part under one scheme or continuing course of conduct,
whether from the same or several sources

(1) the conduct may be considered as one crime; and

(2) the value of the property or services may be aggregated in
determining whether the theft is afelony or amisdemeanor.

(Emphasis supplied). Subsection 7-103(f) was taken, without substantive change, from its
predecessor provision, Art. 27, 8 340(n)(5), part of the original Consolidated Theft Act of

1978. In Moylan, Maryland's Consolidated Theft L aw and Unauthorized Use (MICPEL,

2001), 8§ 11.9, analysis was made of a matrix of no less than four situations in which
aggregation might occur. Theappellant'spresent contention is covered by the first two of
those situations.

Section 340(n)(5) has added a dimension to the phenomenon of
aggregation. Aggregation itself is the process of adding together the values
of what might be considered a number of lesser theftsin order (1) to reduce
the number of crimes being charged and (2) to raise the value of the stolen
property in the combined or omnibus charge. Before dealing with the new
and possibly problematic dimension of potential aggregation, a review of
aggregation's preexisting and now settled dimensionsis helpful. The matrix
of potential aggregations covers four situations

1. The theft of multiple items from a single owner on a single
occasion.

2. The theft of multiple items from multiple owners as part of a
single episode on asingle occasion.

- 48 -



3. The theft of multiple items from asingle owner, pursuant to a
common scheme, but on a continuing basis on a number of
Separate occasions.
4, Pursuant to acommon scheme, the theft of multipleitemsfrom
multiple ownersfromdifferent placesor on different occasions.
(Emphasis supplied).

The Theft of Multiple Items
From a Single Owner on a Single Occasion

When the car keyswere taken from William Nicknadavich at gunpoint, the car itself
wassittingjust 50 feet away. The appellant and hiscompanionsranimmediatelyto the car,
started it with the stolen ignition key, and took off. What wasinvolved was indisputably
what § 7-103(f) referred to as "one scheme or continuing course of conduct.” The key and

the car wereone. Maryland's Consolidated Theft Law, supra, § 11.10, addressed the matter

squarely:

Where multipleitems are stolen from a single owner on asingle occasion, the
casefor aggregation is so compelling that it is generally taken for granted. If
a pickpocket lifts from the pocket of avictim five $1 bills, there isa single
theft of $5 as surely asif he had lifted from the same pocket asingle $5 bill.
If a thief stealsfrom ahomeowner (1) aset of silverware, (2) adiamondring,
and (3) atelevision set, itisasingle theft and not three. A fortiori, atheft of
the family silverware is not 36 or more thefts of 12 spoons, 12 forks, 12
knives, etc.

It is to the defendant's obvious benefit that the number of crimes has
been reduced. It istothe defendant's obvious detriment that the gravity of the
remaining crime has been enhanced. "To many thieves the single larceny
doctrine has the potential for being more a menace than a shield." In any
event and regardless of benefit or detriment, the unit of prosecutionisthetotal
episode of obtaining or exerting unauthorized control over the property of
another, regardliess of the amount of property taken. It is not each item of
property thus appropriated.
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(Emphasis supplied).

In Govostis v. State, 74 Md. App. 457, 538 A.2d 338 (1988), the defendant was

convicted of two separate thefts and sentenced on each. This Court agreed with the
defendant that "the two convictions and sentences for theft should have been merged
because the stolen items were acquired 'in a single continuous course of conduct.™ 1d. at
459. Judge Bloom's legal analysisthereisfully dispositive of the issue before us here

Appellant's indictment contained separate theft counts, one charging
theft of the Lincoln, a felony (Count 6), and the other charging theft of
clothing and other items belonging to the victim, a misdemeanor (Count 7).
Ford testified that on the night of the murder he and appellant |oaded the car
with the victim's bel ongings and then drove away in the car. Appellant urges
that "the two convictions and sentencesfor theft must bemerged because the
taking of the itemsin a 9ngle, continuous course of conduct amounted to a
single theft." We agree.

It has long been the law in Maryland that "... the stealing of several
articles at the same time, whether bd onging to the same person, or to several
persons, constitutes] but one offense. It isone offense because the act isone
continuous act--the same transadion.” Statev. Warren, 77 Md. 121, 122, 26
A.500 (1893). InHorsey v. State, 225 Md. 80, 83, 169 A.2d 457 (1961), the
Court of Appeals held that where "separate takings [are] pursuant to a
common scheme or intent ... [even] the fact that the takings occur on different
occasionsdoes not establish that they are separatecrimes.” Andin52A C.J.S.
Larceny 8§ 53 (1968), it is succinctly stated:

Where several articles are stolen from the same owner at the
same time and place, only asingle crime is committed, and the
taking of separate articles of the same owner from different
places in the same building, pursuant to a single criminal
impulse usually is hdd to constitute only a single [crime].

It is apparent from the record that Ford and appellant stole the Lincoln
and the victim's clothing pursuant to a common scheme or a"single criminal
impulse." Ford, testifying for the State, averred that, prior to the murder, he
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and appellant decided to leave the victim and to take all the victim's
belongingsaswell, lest there be another gun among hisbelongings. Stealing
the victim's personal effects aswell as his car were not separately conceived
crimes; there was but one criminal scheme and one criminal intent, thus one
theft. The separate conviction of theft of thegoods valued at less than $300,
based upon the taking of the victim's clothing and personal effects, cannot
stand.

74 Md. App. at 470-71 (emphasis supplied).

Thefts From Multiple Owners
On a Single Occasion

Inits effort to multiply the number of convictions and the number of sentences, the
State will be no more successful in separating Mr. Nicknadavich from Mrs. Nicknadavich

than it will bein separating the car from the car keys. Maryland's Consolidated Theft L aw,

§11.11, discussed Maryland's reliance on the "dngle larceny" doctrine.

Thetheft of multipleitemsfrom multiple ownersonasingleoccasioninvokes
application of the so-called "single larceny" doctrine. Technically speaking,
thefirst set of circumstances--thetheft of multiple items from a single owner
on a single occasion— is also an instance of the single larceny doctrine. It,
however, isthe noncontroversial and seldom litigated aspect of the doctrine.
In contrast, this second set of circumstances--thefts from multiple owners on
asingle occasion--hasgenerated significant litigation under the singlelarceny
doctrine.

In Statev. White[, 348 Md. 179, 702 A.2d 1263 (1997)], Judge Wilner
analyzed thoroughly the single larceny doctrine generally and its historic
applicability in Maryland. Asearly as Statev. Warren[, 77 Md. 121, 122, 26
A. 500 (1893)], the Court of Appeals posed the question: "Doesthe stealing
of several articles of property at the same time, belonging to several owners,
congtitute one offense, or as many separate offenses as there ae different
owners of the property stolen?' The Warren court concluded that "such
stealing could constitute but one offense.”

(Emphasis supplied).
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Asearly as State v. Warren, the Court of Appealshad held:

Upon principle, however, it would seem clear that the stealing of
several articles at the same time, whether belonging to the same person, or to
several persons, constituted but oneoffense. Itis but one offense, becausethe
act is one continuous act--the same transaction; and the gist of the of fense
being the fel onioustaking of the property, we do not see how thelegal quality
of the act is in any manner affected by the fect, that the property stolen,
instead of belonging to one person isthe several property of different persons

77 Md. at 122-23 (emphasis supplied).

In State v. White, 348 Md. 179, Judge Wilner thoroughly reviewed Maryland's
adoption of thesingle larceny doctrinein 1893, itsadherencetoit ever since, and the almost
universal acceptance of the doctrine throughout the common law world. The opinion held
squarely that the passage of Maryland's Consolidated Theft Act in 1978 did not adversely
affect in any way the vitality of the single larceny doctrinein Maryland.

Theissuebeforeusiswhether the"singlelarceny doctrine" isaliveand
well in Maryland under the Consolidated Theft Statute enacted by the General
Assembly in 1978. Thesinglelarceny doctrine addressesthe question framed
by us 104 yearsago in State v. Warren: "Doesthe stealing of several articles
of property at the same time, belonging to severd owners, constitute one
offense, or as many separate offenses as there are different owners of the
property stolen?' |n Warren, we concluded that such stealing could constitute
but one offense. We do not believe that the L egislature intended to change
that result or did change it, in enacting the Consolidated Theft Statute.

348 Md. at 180-81 (emphasis supplied). See also Daniel H. White, Annotation, "Single or

Separate Larceny upon Stealing Property from Different Owners at the Same Time," 37

A.L.R.3d 1407 (1971).
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We hold accordingly that the appellant's conviction for the theft of property of the
value of $500 or more under Count Six is hereby ordered to be merged into his conviction
for robbery under Count Four.’

Sentencing Considerations

The appellant's final contention is that Judge McKee relied on an improper
considerationin sentencing him. Other than pronouncing the sentences, however, the only
comment made by the judge was:

THE COURT: That sentence is based upon the fact that | feel, based

upon the situation of this case, that you are a true danger, particularly to the
elderly people, and Mr. Matucci, your lawyer, is rapidly approaching that

category.

MR. MARTUCCI: | think I've arrived.
THE COURT: I'm already there. Thank you.
MR. MARTUCCI: Thank you, Y our Honor.
(Emphasis supplied).
We see nothing improper in that. Mr. Nicknadavich, from whom the car keys were

taken at gunpoint, was 87 years of age at thetime he was attacked. Mrs. Nicknadavich was

"We must note an exquisite metaphysical probl em, even if not apractical one. How
can the conviction for motor vehicle theft have merged into the conviction for theft
generally, as we have held that it did, if that recipient conviction for the merger has, in its
turn, now itself been vacated? Can something merge into nothing? As a practical matter,
of course, both of the theft convictions, in no particular chronological order, ultimately
mergeinto therobbery conviction. Whether that tel escoping processisaone-step procedure
or atwo-step oneisametaphysical problem best |eft to the metaphysicians. Whether in one
puff or in two, the conviction for motor vehicle theft, wherever it went, is now gone.
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78. The court's observation about the victims' ages was supported by the evidence and
appears to have been completely gppropriate.

In Gary v. State, 341 Md. 513, 516-17, 671 A.2d 495 (1996), Judge Chasanow
described the limited range of sentencing review.

Thediscretion of ajudgeimposing sentencein Maryland is extremely
broad. Logan v. State, 289 Md. 460, 480, 425 A.2d 632, 642 (1981). Only
three grounds for appellate review of sentences are recognized in this state:
(1) whether the sentence constitutes cruel and unusual punishment or violates
other constitutiona requirements; (2) whether the sentencing judge was
motivated by ill-will, prejudice or other impermissible considerations; and(3)
whether the sentenceiswithin statutory limits. Teasley v. State, 298 Md. 364,
470 A.2d 337, 340 (1984).

(Emphasissupplied). Thesentencesinthiscasewerenot cruel and unusual, werewithinthe
statutory limits, and were not motivated by ill-will, prejudice, or other impermissible
considerations.

More directly to the point, the appellant noted no objection to Judge McKee's
comment and nothing, therefore, is preserved for appellate review. Although an illegal
sentence may be challenged at anytime, thereisnothingper seillegal about asentence based
on an impermissible consideration. An illegal sentence is one that exceeds the statutory
limit. The sentences in this case did no such thing.

CONVICTION FOR MOTOR VEHICLE
THEFT UNDER COUNT FIVE VACATED
AND MERGED INTO CONVICTION FOR
ROBBERY; CONVICTION FOR THEFT OF
PROPERTY OF VALUE OF $500 ORMORE

UNDER COURT SIX VACATED AND
MERGED INTO CONVICTION FOR
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ROBBERY; JUDGMENTS IN ALL OTHER
REGARDS AFFIRMED; COSTS TO BE
DIVIDED EQUALLY BETWEEN THE
APPELLANT AND PRINCE GEORGE'S
COUNTY.
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