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When, If Ever, Is the Past Prologue?

There is first the adm nistrative appeal; and, then, there is
the adm nistrative appeal plus. An appeal to the circuit court
from a decision of the Wrkers' Conpensation Conm ssion is, not
invariably but nore frequently than not, by way of the
adm ni strative appeal plus. The statutory provision for circuit

court review offers the appellant not one but two reviewng

options. The first is that of a generic and routine
adm ni strative appeal, a famliar process wth famliar
constraints. "Did the agency fall into legal error?" The "plus"
option, by intriguing contrast, is nore wwde-ranging. It permts

revisiting the facts, suppl enenting the facts, or sinply apprai sing
the facts afresh, even in the total absence of any antecedent
error. "The decision of the Conm ssion appears to have been
i npeccably correct; but we nonetheless arrive at a dianetrically
different result.”™ Qur consideration of this appeal requires an
i n-dept h exam nati on of sone of the procedural nuances attendant on
that "plus" option. When a proceeding is "essentially,” but not
totally, de novo, to what extent, if any, is the past prol ogue?
The Workers' Compensation Claim

The appellee, Joannie M Spradlin ("the claimant"), filed a
claim with the W rkers' Conpensation Commi ssion, requesting
conpensati on benefits for injuries sustained by her after being
assaul ted by a co-enployee. Before the Commi ssion, the appell ant

enpl oyer, the Board of Education for Montgonmery County, clained,



inter alia, that the <claimant's own wlful m sconduct, in

instigating the fight with the co-enpl oyee, barred her recovery.
It also clainmed, as an alternative defense, that the injury to the
claimant did not 1) occur in the course of the claimnt's
enpl oynent or 2) arise out of that enpl oynent. Wthout neani ngf ul
el aboration, the Comm ssion rul ed agai nst the clai mant and deni ed
her cl ai m

The cl ai mant appeal ed t he Conmi ssion's decisionto the Crcuit
Court for Montgonery County. She opted for a de novo trial before
Judge WlliamJ. Rowan, IIl, sitting wthout a jury. Judge Rowan,
as the fact finder, was persuaded that the clai mant had "sustai ned
an accidental personal injury in the course of enploynent” and
accordingly reversed the decision of the Comm ssion. On this
appeal , Montgonery County poses the question:

Once the circuit court determ ned that the claimnt and

the enpl oyer's witness were equally credi ble, should the

court have given due weight to the presunption of
correctness of the Conmi ssion's decision?

(Enmphasi s supplied).
What Was "The Commission's Decision?"
That is not a sinple question. It is a generative question
that begets not an answer, but only other questions. Putting
aside, for the nonent, the intricate problemof what it is that a

de novo fact finder may, or nust, do with the presunption of

ant ecedent correctness of the Comm ssion's decision, what actually

was "the Commi ssion's decision?” It was, at the very least, the
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Comm ssion's ultimte ruling disallowwng the claim but was it
anything nore than that? |If, in arriving at its "decision" on a
claim the Comm ssion arguably resol ved ("deci ded") one or a series
of factually disputed sub-issues, did each such resolution of an

i ntermedi ate sub-issue, ipso facto, becone a part of "the

Comm ssion's decision”™ to which the presunption of correctness
appl i es? Is the Commission's putative reasoning process
i nextricably wapped into "the Conm ssion's decision?" Howfinely
do we parse the concept of "the Commi ssion's decision" before we
pay it due obei sance?

In ternms of what officially was the Comm ssion's decision in
this case, we have only the bare bones. Two i ssues were before the
Commi ssion, only one of which was ultinmately decided. It was:

1. Did the enployee sustain an accidental persona

injury arising out of and in the course of
enpl oynent ?

On that issue, the Comm ssion answered:
The Conmi ssion finds on the issues presented that

the claimant did not sustain an accidental injury arising

out of and in the course of enploynent as all eged to have

occurred on Novenber 22, 2002; and finds that the

remai ning i ssue i s noot, and the Comm ssion will disallow
the claimfiled herein.

(Enphasi s supplied). It is on that spare foundation that

Mont gonery County constructs an el aborate argunent.



The Factual Dispute
Before the Commission

At the June 18, 2003, hearing before the Wrkers' Conpensation
Comm ssion, only two witnesses were called: 1) the claimant and 2)
her co-worker and alleged assailant, Angela Harris. The assault
that precipitated the claimin this case occurred on Novenber 22,
2002, at the Wst Farm Depot of the Mntgonmery County Board of
Educati on, where both the cl ai mant and Angel a Harri s were enpl oyed.
The West Farm Depot provides a kitchen area and a break room for
bus attendants before they board the school busses. The cl ai mant
and Ms. Harris gave dianetrically opposite accounts of a verbal
confrontation between them that occurred, initially over the
changing of a television channel, in the break room

According to the testinony of the claimant, she was the
i nnocent victim of an unprovoked attack. She was in the |ounge
provi ded by Montgonery County for its bus attendants nonents before
|l eaving to go on her bus run. She had, shortly before, been
wat ching channel 7 on the television set; had left the room
briefly; and then returned to find that the set had been sw tched
to channel 9. The claimant described what then occurred, both
I nside the | ounge and outside at the bus-boarding area.

| had asked ny coworker to change the TV because | had
been wat chi ng channel 7. She said, yes, she changed it

to channel 9. | started to |eave, pick up ny stuff and
| said, well, it's just as well because | have to go on
nmy bus run anyway. She said, | know you' re not talKking

to ne. You cone back here if you're talking to ne. |
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said, no, if | was talking to you, I'd cone and say it to
your face.

The next thing you know, |'m wal ki ng out the door,
and | heard her say it again. She had threatened to "F"
me up and kept saying | was tal king to her, conme back and
say what | had to say. | wal ked around the corner. She
foll owed nme outside, came out there. She got up in ny
face. She pointed her finger at ne, and she said, "Now

you say what you have to say.” And then after that |
said, "No." There were a |lot of people around, and I
said, "I have nothing to say to you."

So, she pushed nme back this way (indicating). She

put her foot in nmy chest and started punching ne, hitting

nme in the head, pulled ny earring conpletely out of ny

ear. And that was basically it. | just put nmy hands up

to defend nyself.

The cl ai mant pronptly reported t he i nci dent to her supervi sor,
Peggy Proctor. She also filed a report with the police. She was
subsequently taken by her bus driver to the Holy Cross Hospital,
where she received a chest x-ray and sone nedication. The only
wri nkl e pursued by Montgonmery County during its cross-exam nation
seened to go to the question of whether, when the claimnt was in

the | ounge, she was "in the course of her enploynent."”

Q Now, you weren't actually on the clock when
this alleged incident occurred, were you?

A No, it was during break tine.
Angela Harris, the ultimte assailant, testified to a
dianetrically different version of the conversation that becane the

apparent casus belli.

| was sitting there watching television. No one was
t here. She came in. She asked me did | turn the
t el evi si on. So, | said, "Yes, | turned the TV." She
said, "Well, I was watching the TV." So, | said, "Wll,
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you nmust be a ghost because there was no one in here but
me," and one | ady wal ked out before she cane. She caught
[sic] an attitude. She started calling nme all kind of
names. So, she called me the N wrd, and | got up and
asked her what did she say.

By the tinme | got up, she ran out the sitting room
and went to the front where everybody can see her. So,
| asked her what did she say, be a woman and say what she
said. And then that's when she had a water bottle, had
a frozen water bottle. She threw her water bottle at ne,
| caught it, threwit back at her. She ran up to ne and
t hen sonebody told ne to watch out, and that's when the
fight--altercation applied [sic].

Q Based on the fact that she called you the N
word, the situation evolved into an altercati on?

A Yes, it did.

Q Did she call you anything other than the N
wor d?

A Yes, she did.
Q What el se did she call you?

A She called ne the Bword. First, she called ne
the B word. Then she called ne the N word.!Y That's
when she vacated the sitting roomand went to the front
so everybody can see her. So that's when | asked her
what did she call ne, be a wonan and say what she sai d.

On cross-exam nation, Ms. Harris acknow edged havi ng ki cked
t he cl ai mant.
Q Did you kick Ms. Spradlin in the chest?
A Yes. The reason why | kicked her in the chest
was because | had an injury nyself. An entertai nment
center fell on ne at Kmart, and | was in pain, too. |

had my back turned. When she threw the water bottle,
threwit back at her, turned ny back to ask what is wong

!By common consensus, the B word was "bitch" and the N word
was "nigger."
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with this lady, is she crazy or sonething. Sonebody told
me to watch out. The only thing | could do was kick her.

In brief argunent before the Conm ssion, Mntgonery County
urged two unrel ated propositions, either one of which m ght have
sufficed to defeat the claim It argued that the clainmnt was
guilty of wilful msconduct in uttering the words that instigated
the fight, thereby barring her recovery.? It also argued, at equal
|l ength and with equal vigor, that the injury did not arise either
"in the course of" or "out of" the enploynent.

[ S]he didn't have a car, and she couldn't go hone and she

was sitting in the break room just because she had

not hi ng el se to do.

Her enpl oyer did not require her to be in the break
room Her enployer did not [incur] a benefit as a result

2l n pushing the wilful m sconduct argunent, Montgonery County
relied heavily on H Il v. Liberty Mdtor & Engineering, 185 Mi. 596,
45 A 2d 467 (1946). The reliance, however, is msplaced. The
injury in HIll v. Liberty, ultimately leading to death, resulted
directly from the physical horse-play which the injured enpl oyee
had instituted and not sinply froman earlier use of provocative
words. The cause-and-effect relationship was |inear and direct and
not attenuated.

Far nore to the point is that the Conmmssion, in HIll v.
Li berty, denied the claimand the circuit court, on de novo review,
affirmed the Conm ssion. The actual holding of the Court of
Appeal s, 185 Ml. at 608, was: "W are not prepared to say that
the judgnent of the Trial Court was clearly erroneous.” That
deferential standard of appell ate review by no neans suggests that
an opposite verdict by the trial court would have resulted in an
appel | ate reversal. It may well have been that the Court of
Appeals would have affirnmed the trial court's verdict as not
clearly erroneous whi chever way the trial court went. The hol ding
of the case, therefore, stands for nothing nore renmarkable than
that, on a disputed issue of fact, a fact finder may legitimtely
find in either direction. That would hurt ©Mntgonery County in
this case, rather than help it.
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of her being in the break room And as a result of that,

| do not believe that, based on the facts provi ded t oday,

this incident arose out of and in the course of

enpl oynent .

The unillum nating conclusory finding of the Comr ssion did
not state on which defense theory, if either, it was relying. |If
anything, the conclusion that "the claimant did not sustain an
accidental injury arising out of and in the course of enploynent,"
with no reference to the affirmati ve defense of w | ful m sconduct
as a bar to recovery, would seem to tilt away from wlful
m sconduct as the probable basis for the decision.? W may,
however, be reading nore into the lines than the author ever

i nt ended. VWhat ever the unsaid reason for the decision, the

decision itself was clear. The clai mwas disall owed.
A Choice of Appellate Strategies

Aggrieved at the Conm ssion's decision, the claimant decided

to appeal it tothe circuit court. At that point, she found spread

3Thi s suggested ratio decidendi, ironically, does not address
the further distinction between the separate requirenents that an
accident 1) occur in the course of enploynent and al so 2) arise out
of the enpl oynent.

See the excellent discussion of this distinction by Judge
Raker in Livering v. Richardson's Restaurant, 374 Md. 566, 574-81,
823 A 2d 687 (2003). And see Montgonery County v. Wade, 345 Md. 1,
9-11, 690 A .2d 990 (1997); Mulready v. University Research Corp.
360 Md. 51, 57-66, 756 A. 2d 575 (2000); Knoche v. Cox, 282 M. 447,
455-57, 385 A . 2d 1179 (1978); Pariser Bakery v. Koontz, 239 M.
586, 589-91, 212 A 2d 324 (1965); Rice v. Revere Copper and Brass,
186 Md. 561, 48 A 2d 166 (1946); Perdue v. Brittingham 186 M.
393, 47 A 2d 491 (1946); Mntgonery County v. Smith, 144 M. App.
548, 557-79, 799 A 2d 406 (2002).
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before her at |east a nbdest snorgasbord of appellate sel ections.

In S.B. Thomas, Inc. v. Thonpson, 114 Md. App. 357, 364, 689 A 2d

1301 (1997), we noted the plurality of available appellate
strategi es.
There are, of course, two alternative nodalities
that an appeal fromthe Wrkers' Conpensati on Conm ssi on
may foll ow.

See also Applied Industrial Technologies v. Ludermann, 148 M. App.

272, 282, 811 A 2d 845 (2002). RP. Glbert and R L. Hunphrey,

Maryl and Workers' Conpensation Handbook (2d ed. 1993), § 17.4, p.

342, simlarly observed:

The practice is that appeals are presented to trial
courts in one of two fashions: (1) the subm ssion of the
case to the judge on the basis of the record nade before
the Comm ssion; or (2) a de novo evidentiary hearing
before the court sitting with or without a jury.

(Enphasi s supplied).

Option #1:
An Unadorned Administrative Appeal

Fromthe first enactnent of the Wbrknmen's Conpensati on Act by
Chapter 800 of the Acts of 1914, Maryland has provided two
different strategi es of appeal to the circuit court froma deci sion
of the Wbrkers' Conpensation Conmi ssion, formerly known as the
Wor knen' s Conpensation Comm ssion and before that as the State
| ndustrial Accident Conm ssion. The first of the available
appellate nodalities, essentially unchanged since 1914, is now
spell ed out by Maryland Code, Labor and Enpl oynent Article, 8§ 9-

745(c) and (e). It is in every respect a routine admnistrative
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appeal. It is an appeal to the judge al one, and, even then, only
in his capacity of a legal referee and not in the capacity of a
fact finder. As with appeals from other adm nistrative agenci es,
the judge reviews the record of the proceeding before the
Comm ssion and decides, purely as a matter of |aw, whether the
Comm ssi on acted properly. Subsection (c), entitled "Determ nation
by court," spells out:

(c) Determnation by court.--The court shal
det ermi ne whet her the Conmm ssion:

(1) justly considered all of the facts about
t he acci dental personal injury, occupational disease, or
conpensabl e herni a;

(2) exceeded the powers granted to it under
this title; or

(3) msconstrued the |l aw and facts applicable
in the case deci ded.

Subsection (e) then clearly nmakes the ultinmate di sposition of
the appeal turn on the determ nation of whether the Comm ssion, as
a matter of law, acted correctly or incorrectly.

(e) D sposition.--(1) If the court determ nes that
the Comm ssion acted within its powers and correctly

construed the |l aw and facts, the court shall confirmthe
deci si on of the Conmi ssi on.

(2) If the court determ nes that t he
Commi ssion did not act within its powers or did not
correctly construe the law and facts, the court shall
reverse or nodify the decision or remand the case to the
Commi ssion for further proceedings.

The reference in subsection (c) to whether the Conm ssion

"m sconstrued the law' is free of anbiguity. The reference to
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whet her the Conmm ssion "m sconstrued the ... facts," on the other

hand, does, or once did, present a potential senmantic snare.* As

“There was, to be sure, an earlier tine inthe life of the | aw
when reviewing tribunals |abored under the intellectual conceit
that if they, de novo, construed the testinony and ot her evidence
differently than a |esser tribunal had done, the |esser tribunal
must have been guilty, ipso facto, of having "m sconstrued"” the
facts. In General Mdtors Corp. v. Bark, 79 Ml. App. 68, 76-77, 555
A.2d 542 (1989), we attenpted to lay this ghost of review ng
conceit to final rest.

Anot her possible reconciliation of the apparently
i nconsistent provisions my lie in the semantic
probability that the statutory |anguage of 1914, still
unchanged, reflects a tinme when our understandi ng of the
range of legitimate fact finding had not reached its
present |evel of sophistication. There appears to have
been an intellectual arrogance or conceit on the part of
earlier reviewing authorities that if they, by way of
superveni ng or de novo fact finding, cane to a different
concl usion than that reached by the initial fact finder,
that necessarily inplied that theinitial fact finder had
i pso facto been wwong or had thereby "misconstrued the
facts. "

If that be the case, it is an unfortunate conceit.
Since both the initial fact finder and the supervening
fact finder enjoy the same prerogative independently to
assess credibility and independently to weigh evidence,
they may with equal validity reach different concl usions
even upon the sane record. A fortiori, they nay do so
when the witnesses testify afresh at the trial de novo,
quite possibly with differences the second tine around
both in the substance of their testinbny and in their
denmeanors as they testify. Because, noreover, additional
evi dence may be presented at the trial de novo that had
not been before the Comm ssion, the additional evidence
may conpel a de novo finding that could not reasonably
have been reached by the Conm ssion without the benefit
of such evidence. Under such circunstances, the
Commi ssion clearly could not be held to have
"m sconstrued the facts" before it. The flawis in the
m sperception that every problem has a single correct
sol uti on.

(continued. . .)
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| egal science has devel oped, however, it should now be clear that
that reference is only to the issue of whether the Comm ssion's
fact-finding was, as a matter of |law, clearly erroneous because not
supported by legally sufficient evidence. It is our firmand well -
considered opinion that "msconstruing the facts" neans fact-
finding that is clearly erroneous and does not nean sinply finding
a version of the facts that happens to be different fromthe one
found de novo by a reviewing court.® As subsection (c) expressly
provi des, the question of whether the Conm ssion "m sconstrued the

facts" calls for a "Determ nation by Court"” and does not depend
upon the random chance of whether a de novo jury happened to reach
a different conclusion fromthat reached by the Comm ssion.

In Thomas v. Thonpson, 114 Md. App. at 364, we di scussed how

this nodality of appeal from the decision of the Conmssion is
i ndi stinguishable froma routine adm nistrative appeal .

[ This type of appeal] is pursuant to Labor and Enpl oynent
Art. 8§ 9-745(e), which replicates the routine appea
process fromadm ni strative agency decisions generally.
According to that nodality, the circuit court reviews the
Comm ssion's action on the record and det erm nes whet her
the Commi ssion 1) acted withinits power and 2) correctly
construed the | aw and facts.

4(...continued)
(Enmphasi s supplied). The alternative appell ate nodality of de novo
fact-finding, about to be discussed, is an avenue of relief
separate and apart from any notion that the Conmm ssion had
"m sconstrued the facts."

®As will be discussed nore fully infra, this was the key
guestion on circuit court appeals from Comm ssion decisions
I nvol vi ng occupational disease between 1939 and 1983.
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(Enphasi s supplied).

General Motors v. Bark, 79 M. App. at 73-74, sinmlarly

characterized this particular node of appellate review

Thus far, the review contenpl ated seens to conprehend a
review upon the record (or upon "[s]tipulations" or "a
statenment inlieu of arecord") of the proceedi ngs before
the Comm ssion. As such, it would not differ fromthe
ordinary appeal from an admnistrative agency. The
circuit court, in routinely appellate fashion, would
scrutinize the action of the Conm ssion for legal error,
including the question of evidentiary insufficiency.

(Enmphasi s supplied). 1In that opinion, we had earlier, 79 Ml. App.
at 71-72, pointed out a series of limtations that ordinarily
attend such an adm nistrative appeal .

O dinarily, under the "judicial review' provisions
of the Adm nistrative Procedure Act, Maryl and Code, State
Government Article, 8§ 10-215(g)(3)(v), the circuit court
scrutinizes a decision of an adm nistrative agency only
for legal error. Wth  respect to fact finding, the court
may reverse or nodify an agency's decision only if the
"finding, conclusion, or decision of the agency ... is
unsupported by conpetent, material, and substantial
evidence in light of the entire record as submtted.”
Odinarily, an appeal wll be decided by the circuit
court judge without a jury. Odinarily, no additiona
evidence will be introduced upon the nerits. Odinarily,
the role of the reviewing trial court with respect to an
agency's fact finding is austerely limted.

(Enphasi s supplied).

This type of appeal fromthe Comm ssion to the circuit court
is sonmetines referred to, by the caselaw and the academc
commentators ali ke, as an appeal "on the record of the Comm ssion."
See Gl bert and Hunphrey, op. cit. at 342. It is certainly a true

characterization. On such an appeal, no new evidence is taken nor
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is any fresh fact-finding engaged in. The determ nati on of whet her
t he deci si on of the Conmm ssion was free fromerror will entail only
an examnation of the record of the proceedings before the
Conmi ssi on

W nonet hel ess suggest that a cautionary red flag be raised
whenever the words "on the record” are used. The phrase "on the
record” can be a bit tricky because the very different appellate

nodal ity of de novo fact-finding, substantively the very antithesis

of an appeal on the record, can in one of its evidentiary
nodalities also be said to be "on the record.” One of the
perm ssi ble ways in which a judge or a jury nay engage in de novo
fact-finding is to read or have read to themthe evidentiary record
before the Comm ssion. The de novo fact finder, be it judge or
jury and with or wthout supplenental argunent, is then free to
reach its own fact-finding conclusion on the basis of that record.
In a purely evidentiary sense, such de novo fact-finding mght,
therefore, be said to be "on the record.” That is not what is
nmeant, however, by the termof art "an appeal on the record.”

"On the record,” in its formal sense as denoting a type of
appeal , means a revi ew of the proceedi ngs before the Comm ssion, as
a matter of law. By contrast, "on the record,” in its |lesser or
evidentiary sense, refers sinply to one, anong many, of the sources

of evidence for de novo fact-finding. Despite the truism that

subt erranean connotations may shift w thout disturbing a single
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surface syllable, it is still unnerving to be told that a type of
appeal that is quintessentially not on the record nay be deci ded on
nothing nore than a review of the record. Nonet hel ess, that is
true. Qur point is sinply that the phrase, like nitroglycerine,
shoul d be handled with extreme care.

In any event, the appeal to the circuit court from the

Conmi ssion in the case now before us was not of this variety.

Option #2:
An Administrative Appeal Plus

The appel | ate option that was selected by the claimant in this
case was what has historically been called an essential trial de
novo. In | anguage that is substantively unchanged since the
prototype statute of 1914, § 9-745(d) provides:

(d) Request for jury trial.--On a notion of any party

filed wwth the clerk of the court in accordance with the

practice in civil cases, the court shall subnit toajury
any question of fact involved in the case.

(Enmphasi s supplied). Because it is the "essential trial de novo

that is before us for examnation in this case, it behooves us to
| ook closely at its various and sonetines perplexing procedural
characteristics.
A. The Birth of the Term "Trial De Novo" In Workers' Compensation Law

It is worthy of note that what is now so venerable an

institution as the trial de novo in Wrkers' Conpensati on cases was

never explicitly referred to in those ternms by the statute that

created it. Neither 8 9-737, authorizing an appeal to the circuit
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court, nor 8 9-745, laying out the ground rules for such an appeal,

ever uses the term"de novo." Credit for the characterizati on goes

to Judge Hammond in Richardson v. Hone Mutual Life Ins. Co., 235

Ml. 252, 255, 201 A 2d 340 (1964):

Al though the statute does not use the term its
directions would seem to contenplate a trial which
essentially is de novo.

(Enphasi s supplied).

As we pointed out in General Mtors v. Bark, 79 Ml. App. at

74, however, both the practice and its l|abel are now firmy
est abl i shed.
Wth 75 years of extensive case |aw behind it, however,
the plenary availability of trial de novo at the circuit
court level is not to be doubted, even if its statutory
pedigree is nore inplicit than explicit.
B. A Stark Contrast in Modes of Review
The nost salient characteristic of the essential trial de

novo, or "plus” option, is that it is diametrically different from

the routine adm nistrative appeal. General Mtors v. Bark, 79 M.

App. at 73 ("By way of dranmtic contrast, an appeal to the circuit

court from a decision of the Wrkers' Conpensation Comr ssion is

totally different. ... [Bly way of significant departure fromthe
adm ni strative agency norm [8 9-745(d)] ... goes on to provide a
vastly broader recourse for the appellant in a Wrkers'

Conpensation case.") (Enphasis supplied); Thomas v. Thonpson, 114

Ml. App. at 364 ("The other and nore unusual nodality is that
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spelled out by 8 9-745(d), which provides for what is essentially
atrial de novo.") (Enphasis supplied).

Wereas the standard adm nistrative appeal probes only the
question of legal error, the trial de novo is concerned only with
findings of fact. Any | anguage, therefore, about 1) the
presunption of correctness of the Comm ssion's decision or 2) the
burden of proof's being upon the party attacking the Comm ssion's
decision is only pertinent when the i ssue on appeal to the circuit
court is one of fact and not of |[|aw Maurice J. Pressman,

Wrknmen's Conpensation in Maryland (1970), points out at 8§ 4-25(1),

p. 114:

The principle that the decision of the Comm ssionis
prima facie correct and the burden of proof is upon the
party attacking it does not apply where the question
involved is one of law, but only where the question is
one of fact.

(Enphasi s supplied).
Judge Thonpson was equal ly enphatic for this Court in Synons
v. RD Gier & Sons, 10 Md. App. 498, 500, 271 A 2d 398 (1970):

Appel | ant argues on appeal that the decision of the
Comm ssion is prima facie correct and the burden of proof
is upon the party attacking it. Wile the principle
stated is true, it has no application where the question
is one of law instead of fact.

(Enphasi s supplied).

The entitlenent to fresh, de novo fact-finding is plenary and
Is not, as we have discussed, dependent in any way on the notion

that the Comm ssion's original fact-finding was in error. At the



de novo trial, the propriety of the Comm ssion's original fact-

finding is a matter of no consequence. In this regard, we observed

in General Motors v. Bark, 79 Mi. App. at 76:

The statutory direction to affirm an error-free
Comm ssion decision would not apply, however, to the
alternative appeal node of de novo trial. |Indeed, once
the circuit court enbarks upon its de novo fact-finding
mssion, it is totally unconcerned with whether the
Commi ssion "correctly construed the law and facts" or
not .

(Enphasi s supplied).

The opportunity for d

novo fact-finding is both a broad form

of relief and one that is by no neans the norm It was not carved
into the granite of Mount Sinai that de novo fact-finding at the
circuit court level is the inevitable or even the natural way of
reviewing a decision of the Conmm ssion. | ndeed, as Judge

MW I lianms pointed out for the Court of Appeals in Smth v. State

Roads Comm ssion, 240 M. 525, 533, 214 A 2d 792 (1965), only 16

states other than Maryland authorize such de novo fact-finding.

See also Abell v. CGoetze, Inc., 245 M. 433, 437, 226 A 2d 253

(1967).

We offer one bit of Wrkers' Conpensation Act history sinply
toillustrate this point. From1914 t hrough 1939, conpensati on was
available only for accidents attributable to the claimnt's
enpl oyment. Chapter 465 of the Acts of 1939 then added, for the
first time, occupational disease to the list of conpensable

disabilities. Belschner v. Anchor Post Products, 227 M. 89, 92-
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93, 175 A . 2d 419 (1961); Mntgonmery County Police Dep't V.

Jenni ngs, 49 Ml. App. 246, 251-52, 431 A 2d 721 (1981). From 1939

t hrough June 1, 1983, however, the broad de novo review of fact-

finding that was available in accident cases was not permtted in

cases of occupational disease. In Mntgonery Ward v. Bell, 46 M.

App. 37, 42-43, 415 A 2d 636 (1980), Judge WIlner® outlined the
austerely limted nature of the appeal to the circuit court in such
a case.

Wher e t he case i nvol ves an occupati onal di sease, the
court | ooks only to whether the Comm ssion m sconstrued
the applicable |aw Included within that inquiry,
however, is whether there was substantial (or legally
sufficient) evidence to support the Comm ssion's factual
conclusions, that being, in essence, an issue of |aw
rather than of fact.

[ T] he only ground of reversal on the rfacts, in
such a case, is where there is a legal insufficiency of
evi dence t o support the Conmm ssion's factual concl usi ons.
This has to do with the guantum of evidence before the
Comm ssi on, however, not with the Commission's
"construction"” of that evidence. Conversely, it would
seemclear that, in an accidental injury case, the scope
of judicial reviewis broader than nerely determ ning"an
erroneous construction of the law or facts."

(Emphasi s supplied). See also Maryland Bureau of M nes v. Powers,

258 Md. 379, 265 A.2d 860 (1970); Big Savage Refractories Corp. v.

W cannot help but admire the delicacy with which Judge
Wl ner (then of this Court but now of the Court of Appeal s) pointed
out how the Court of Appeals on an earlier occasi on had been w ong.

The second (italicized) sentence of this passage, we
dei gn to suggest, does appear to be a bit m sl eading.
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Geary, 209 Md. 362, 369, 121 A 2d 212 (1956); Arncto Steel Corp. V.

Trafton, 35 Md. App. 658, 661-62, 371 A 2d 1128 (1977).
As Judge Bell (now Chief Judge of the Court of Appeals)

observed for this Court in didden-Durkee v. Mbay Chem cal Corp.

61 M. App. 583, 596-98, 487 A 2d 1196 (1985), however, that
difference i n appel | ate approaches was el i m nated by Chapter 521 of
the Acts of 1982, effective June 1, 1983, and occupational di sease

cases now enjoy d

novo review as fully as do acci dent cases.

Wth the abolition of the Medical Board and,
particularly, the deletion of the limtations on review
of occupational disease cases, the differentiation
her et of ore nade between occupational di sease cases and
accidental injury cases no |onger exists and cannot be
justified.

61 Md. App. at 597 (enphasis supplied). See also Turner v. Ofice

of the Public Defender, 61 M. App. 393, 398-401, 486 A 2d 804

(1985). Qur point is that this appellate node of providing for

broad de novo review of contested facts is by no neans sonmething to

be routinely taken for granted.
In this <case, the <claimant availed herself of the
"adm ni strative appeal plus" option of what was essentially a tri al

de novo before the GCircuit Court for Mntgonery County.

C. Either Party May Request De Novo Fact-Finding

Ei ther party on the appeal to the circuit court may i nvoke the
right to have a factual finding by the Conm ssion determ ned de
novo at the circuit court |evel. Section 9-745(d) expressly

provides that "the court shall, upon the notion of either party
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., submt to a jury any question of fact involved in such case."
(Enphasi s supplied). Pressman, op. cit., points out at 8 4-16, p.
168:

If the Comm ssion finds for a claimant on sone issues,
but disallows the claim the enpl oyer and i nsurer _are not
precl uded, on an appeal by the claimant, fromrai sing the
questions decided by the Commission in favor of the
claimant, and it is not necessary for the enployer and
insurer to file a cross-appeal to do so.

(Enmphasi s supplied). Pressman further observes, at § 4-22, p. 171
Even though a party does not appeal, he can raise issues
contesting the findings and deci si on of the Conm ssion in
an appeal taken by the other party.

See Richardson v. Hone Mutual Life Ins. Co., 235 M. at 255.

We cannot help but note in this regard the spectre of a
probl em which, to the best of our know edge, has never yet
materialized in the reported cases but nonethel ess hovers in the

et her. By an unspoken assunption, the party requesting de novo

fact-finding has always had the choice of weapons--de novo fact-
finding 1) by a jury or 2) by a judge sitting as a jury. The
requesting party has also always had a free hand in deciding

whet her the de novo fact-finding (by judge or jury) shall be 1) on

t he basis of the record before the Commi ssion alone (by reading it
or having it read to them; 2) by Ilive wtnesses and fresh evi dence

al one; or 3) by a conbination of the two.
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That is fine, so far as it goes; but what if both parties

request de novo fact-finding’--on different issues or on the sane

i ssue? No problemso far, but what if one requests a de novo trial

by a jury and the other requests a de novo trial by the judge

W thout a jury? Wat if one requests de novo review on the basis

of the record before the Comm ssion and the other requests live
wi t nesses, including additional wtnesses? Mercifully, no such
issue is before us in this case, and we can offer only our
considered opinion that, when it arises, it will be an interesting
guestion.?®

In this case, it was the clai nant al one who i nvoked de novo

fact-finding and the clai mant al one, therefore, who had the choice

of procedural weapons.

"Hypot hesi ze a finding by the Comm ssion that a clai mant had
suffered a tenporary partial disability followed by an award of
conpensation for 50 weeks. The clainmant believes this to be too
little and seeks de novo review. The enployer believes this to be
too much and al so seeks de novo review. |t would appear that each
woul d be the noving party with respect to its particular issue and
that each would bear the burden of persuading the de novo fact
finder that the presunption of correctness of the Commi ssion's
deci sion was overcone in the way urged by that particular party.

8Al t hough the trial judge m ght need a scorecard to keep up
wi th the proceedi ngs, there woul d appear to be no conpelling reason
why each party shoul d not enjoy procedural autonomy with respect to
the de novo issues raised by that party. |In any event, this type
of scenario, grist for the mll of |aw school professors, wll be
exceedingly rare, and it may be enough to fashion an ad hoc
solution when, if ever, such a scenario presents itself.
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D. A Threshold Requirement for De Novo Review

Bef ore de novo fact-finding my be engaged in at the circuit
court level, however, there is a threshold requirenent that nust be
satisfied. Any factual question that is to be the subject of de
novo relitigation must first have been a factual issue that was

actual ly decided by the Commission. |In Cabell Concrete Block Co.

v. Yarborough, 192 Mi. 360, 369, 64 A 2d 292 (1949), the Court of

Appeal s was very enphatic in this regard.

As the Commi ssion is the original fact-finding body, an
issue of fact nust originate with the Conm ssion, and
cannot be raised for the first tinme before the Court on
appeal, for in such a case the Court is authorized only
to nodify or reverse the decision of the Comm ssion upon
a finding that it has erred in construing the |law or the
facts. Bethlehem Steel Co. v. Myo, 168 M. 410, 416,
177 A. 901. However, the rule that no i ssue of fact can
be submitted on appeal where the record does not show
t hat t he question i nvol ved was before t he Conm ssi on does
not nean that a formal issue, specifically directed to
the question, nust be presented first to the Conmm ssion,
but neans nerely that there nust have been at | east
evi dence before the Commi ssion which would give it the
opportunity to pass upon the question.

(Enmphasis supplied). See also R chardson v. Hone Mutual, 235 M.

at 255; Jackson v. Bethl ehem Sparrows Poi nt Shi pyard, Inc., 189 M.

583, 589, 56 A 2d 702 (1948); Benoni v. BethlehemFairfield

Shipyard, Inc., 188 M. 306, 309, 52 A 2d 613 (1947); Oxford

Cabinet Co. v. Parks, 179 M. 680, 683, 22 A 2d 481 (1941);

Hat hcock v. Loftin, 179 Md. 676, 678, 22 A 2d 479 (1941); Altman v.

Safeway Stores, Inc., 52 Ml. App. 564, 566-67, 451 A 2d 156 (1982),
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aff'd, 296 Md. 486, 463 A 2d 829 (1983); Trojan Boat Co. v. Boltan,

11 Mi. App. 665, 670, 276 A 2d 413 (1971).

GCeneral Mdtors v. Bark, 79 Ml. App. at 74, also spoke to this

gat ehouse requi renent.

There is ... provided ... the prerogative of a trial de
novo at the circuit court level of any or all of the
factual issues initially deterni ned by the Conmi ssion.

(Enmphasis supplied). Pressman, op. cit., at 8 4-22, pp. 170-71,
al so points out:
On an appeal fromthe Comm ssion, the trial is de

novo, but only on the questions of fact submtted to the
Commi ssion by way of sone evidence or by a formal issue.

(Enmphasis in original).
In this case, that threshold requirement was satisfiedinthat

the factual issue for de novo determnation--"Did the claimnt

suffer an accidental injury in the course of and arising out of her
enpl oynment ?"--was the precise factual issue that had been deci ded
by the Conmi ssion.
E. Both Judges and Juries May Be De Novo Fact Finders

Al t hough 8 9-745(d) speaks only of submitting "to a jury any
guestion of fact involved in the case,” it is nowwell settled that
factual issues may just as readily be submitted to a judge, sitting

wi thout a jury. Coastw se Shipbuilding Co. v. Tolson, 132 Md. 203,

103 A 478 (1918), was decided just four years after the first
enactnent of what is now our Wrkers' Conpensation Law. An

enployee filed a claim with the State Industrial Accident
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Comm ssion for an accidental injury, and the Conm ssion made an
award to the enpl oyee. The enpl oyer appealed to the circuit court.
Not wi t hst andi ng t he fact that the statute authorizing the appeal to
the circuit court spoke only of submtting "to a jury any question

of fact involved in the case,” the factual dispute in Coastw se was
submtted to "the Court sitting as a jury." 132 Md. at 205. The
fact-finding judge affirnmed the Comm ssion, and the Court of
Appeals, in turn, affirnmed. |t analogized the case to Jewel Tea

Conpany v. Wber, 132 Md. 178, 103 A 476 (1918), recogni zing a de

novo jury's entitlenent to decide a disputed fact and held that a

de novo fact-finding judge, sitting as a jury, enjoyed exactly the

sanme prerogative.

The fact that we were there [in Jewel Tea] dealing
with a case which was tried with the aid of a jury, and
in the case at bar was tried without the aid of a jury,
causes no difference in the principles above announced.
It has long been established that, in trying a case
before the Court, sitting as a Court and jury, the sane
rule of law is applicable to the prayers, upon the
guestion of their rejection, as would be if the case were
being tried before a jury.

132 Md. at 208 (enphasis supplied).
Chi ef Judge Brune again placed the inprinmatur of the Court of
Appeal s on having a judge as the de novo fact finder in L. & S.

Construction Co. v. State Accident Fund, 221 M. 51, 60, 155 A 2d

653 (1959), overturned on other grounds by Witehead v. Safeway

Steel Products, Inc., 304 Md. 67, 497 A 2d 803 (1985). In L. &S

Construction, the Comm ssion had made an award to the cl ai mant and
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t he enpl oyer appealed. The appeal, on the disputed question of
fact as to which of two parties was the actual enployer, was heard
by the circuit court judge "sitting without a jury." 221 M. at
54. The Court of Appeals agreed that there was a genui ne di spute
to be resolved by the fact-finding judge.
Though there is no dispute as to the basic facts
here, there is a dispute as to the ultinate and deci sive
i nferences to be drawn therefrom
221 Md. at 60. Judge Brune put the general seal of approval on the
judge, sitting without a jury, as the de novo fact finder.
The instant case was tried before the court w thout
a jury, but disputed questions of fact which would have
been for the determination of the jury are to be

determ ned by the judge as questions of fact, not as
guestions of |aw.

221 Md. at 60 (enphasis supplied). The de novo judge's fact-
findi ng was supported by the evidence and was, therefore, affirned.

Judge Marbury was the trier of the facts in this
case. W think that the undisputed facts and the
inferences reasonably to be drawn therefrom were
sufficient to support his finding that L & S was the sole
enpl oyer of Addi son under the rul es of | aw above st at ed.

221 Md. at 61 (enphasis supplied).
In Abell v. Albert F. Goetze, Inc., 245 Md. 433, 226 A 2d 253

(1967), the Commi ssion had initially nmade an award to t he cl ai mant.

On a disputed question of fact, the enployer took a d

novo appeal

tothe circuit court judge sitting wthout a jury. On the evidence
before him the judge reversed the decision of the Comm ssion.

The | ower court, sitting without a jury, found as a
fact that appellant "did not receive aninjury on the 4th
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of February in the course of his enploynent, ***." The
judge in the court belowrelied on the testinony of nurse
McBride, the stipulation as to Dr. MEl wain's testinony
had he been called as a witness, and the fact that on
February 29, 1964, appellant filed a witten claimwth
the Comm ssion concerning the previous hand injury
wi thout meking claim for the alleged knee injury of
February 4, 1964.

245 Md. at 436 (enphasis supplied). The Court of Appeals fully
approved the role of the judge as a fact finder.

In the instant case the court below, as the trier of
facts, had the opportunity to hear the testinony of the
Wi t nesses and observe their deneanor. That great wei ght
was givento the credibility of the witnesses was obvi ous
from the |anguage enployed in the oral opinion of the
court.

245 M. at 438 (enphasis supplied). In the last analysis, that
judicial fact-finding was not clearly erroneous and was, therefore,
af firmed.
W certainly cannot say Judge Powers' finding, that the
appellant did not receive an injury on the 4th of

February in the course of his enploynent, was clearly in
error and we so hol d.

245 Md. at 439 (enphasis supplied).

This Court has regularly recognized the role of the tria
judge, sitting without a jury, as a de novo fact finder. Dent v.
Cahill, 18 M. App. 117, 125, 305 A 2d 233 (1973) ("Not only may
trial courts, on appeal from decisions of the Conm ssion, decide
whet her the Comm ssion msconstrued the facts, but they may al so
decide how the facts should have been construed."); Turner v.

Ofice of the Public Defender, 61 Mi. App. 393, 405, 486 A 2d 804

(1985) ("To reverse a judgnent of a court in a non-jury trial we
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must be convinced that the judge's factual findings were clearly
erroneous.").

In Egypt Farns v. Lepley, 49 Md. App. 171, 176, 430 A 2d 122

(1981), Judge WIlner, for this Court, analyzed the broad fact-
finding prerogative enjoyed by a judge, as well as by a jury, on de
novo review of a decision by the Comm ssion.

[T]he reviewing <court has very broad authority,
notw t hstandi ng the prima facie correctness of the
adm ni strative decision. This review, said the Court in
Maryl and Bureau of Mnes v. Powers, 258 M. 379, 382
(1970), "extends both to findings of fact and applicabl e
| aw' and "provides for a trial which is essentially de
novo." The court (or jury), in other words, isS not so
bound by the Comm ssion's fact findings as is normally
the case in admnistrative appeals, but is free to weigh
the evidence (and the inferences from it) and reach
entirely opposite concl usions.

(Enphasi s supplied).

To this unbroken |ine of authority, General Mdtors v. Bark, 79

Md. App. at 78, sinply added, "Anmen."

Upon such trial de novo, it is now well settled that
factual issues may be submtted to a judge, sitting
without a jury, as readily as to a jury. This is so
notw thstanding the fact that Section 56 itself speaks
only of "submt[ting] to a jury any question of fact
i nvol ved in such case."”

(Enmphasi s supplied).
The academ c authorities are in solid accord. G |l bert and
Hunphreys, op. cit., observes, at 8§ 17.4, p. 342.

The practice is that appeals are presented to tri al
courts in one of two fashions: (1) the subm ssion of the
case to the judge on the basis of the record nade before
the Comm ssion; or (2) a de novo evidentiary hearing
before the court sitting with or without a jury.
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(Enmphasi s supplied). At 8§ 17.4-2, p. 343, the same authority

further notes:

What we have said pertaining to trial on appeal on
the basis of the record before the Comm ssion is largely
true if thereis a full jury or nonjury trial on appeal.
The only difference is that the case is tried de novo
before the judge, if it be heard nonjury, or before the
judge and jury in the event a jury trial is requested.

The jury or the judge, as the case may be, is free
to interpret the facts as if the Comm ssion had not
previ ously determ ned them

(Enmphasi s supplied).

Pressman, op. cit., at § 4-9(7), pp. 156-57, inplicitly
recogni zed the trial de novo before the court alone, as it
contrasted certain practices there applicable frompractices that
apply when the de novo fact finder is a jury.

It is not essential to frame issues of fact if a
jury trial is waived and the case is tried before the
Court sitting as a jury. Townsend v. BethlehemFairfield
Shi pyard, 186 M. 406 (1946); Liberty Miut. Ins. Co. V.
United States Fid. & Guar. Co., 164 Ml. 117 (1933); L. &
S. Constr. Co. v. State Accident Fund, 221 Ml. 51 (1959).
A notion for a directed verdict is not proper in a non-
jury appeal under Rule 535, Snmith v. State Roads Conmmi n,
240 Md. 525 (1965).

However dubious the rationale behind the judge, sitting
without a jury, as an alternative nodality for de novo fact-
finding, it is now late in the day to doubt the acceptance of a
procedure that, al beit perhaps never squarely chall enged, has been
regularly enployed and regularly approved since Coastw se

Shi pbuilding v. Tolson in 1918.
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In this case, the clai mant sel ected as the de novo fact finder

Judge Rowan, sitting without a jury, and the procedure was not
chal | enged.
F. The Multiple Sources for De Novo Fact-Finding

In Abell v. Goetze, Inc., 245 Md. at 436-37, Judge Fi nan nade

it clear that there is wide latitude in selecting the evidence to
be pl aced before the de novo fact finder.

The burden is upon the appellant to overcone the
presunption that the decision of the Conmm ssion is prina
facie correct, and he nmust do this to the sati sfaction of
the trier of the facts. This can be done by subnitting
new evidence, by relying on all or a part of the record
before the Conm ssion, by arqunent as to the probative
value of the evidence and by arqunent as to the
credibility of wtnesses. All of these matters are
legitimate el enents of a trial de novo which counsel may
exercise to the fullest legitimate means to overcone the
exi sting presunption.

(Enmphasi s supplied).
Pressman, op. cit., 8 4-23(2) at p. 172, also refers to this
variety of evidentiary sources.

A party nmay read to the jury the testinony of any or all
w tnesses who testified before the Comm ssion, or have
them testify in person, or read the testinpbny of sone
wi tnesses and have others appear in person, or rely
entirely on the Record.

(Enphasi s supplied).

In General Motors v. Bark, 79 Md. App. at 81, we also noted

the variety of predicates for de novo fact-finding.

Rel vi ng _upon the Conmmi ssion record alone, relying upon
t hat record as suppl enented by |live testinony, or relying
entirely upon new evidence are all equally legitimte
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ways of proceeding upon appeal at the circuit court
| evel .

(Enmphasi s supplied). See also Applied Industrial Technol ogies v.

Ludenmann, 148 Md. App. at 282 ("At trial, the parties may rely on
the same or different evidence than was presented to the

Comm ssion."); Keystone Masonry Corp. v. Hernandez, 156 M. App

496, 505, 847 A 2d 493 (2004).
1. Looking at the Prior Record Alone
The party requesting de novo fact-finding at the circuit court
may choose to rely exclusively on the testinonial record before the
Conmi ssion.  The presunption that the Conm ssion's decision was
correct will not preclude a party from persuadi ng the de novo fact
finder to reach a conpletely opposite conclusion even on

identically the same record. In WIllians Construction Co. V.

Bohl en, 189 M. 576, 580, 56 A 2d 694 (1948), Judge Del apl ai ne
dealt squarely with this issue.

It was urged here that the evidence in the trial court
was substantially the sanme as the evidence before the
Commi ssion, and that claimant failed to neet the burden
cast upon himby law to prove that the decision of the
Comm ssion was incorrect. The Maryland Wrknen's
Conpensation Act provides that in all Court proceedings
under or pursuant to this Act, the decision of the
Conmmi ssion shall be prina facie correct and t he burden of
proof shall be upon the party attacking the sane. W
hol d, however, that where the Conm ssion has consi dered
conflicting evidence of essential facts, and has drawn
one of two different perm ssible inferences, there may be
i nposed upon the party attacking the decision of the
Commi ssion nerely a burden of persuasion, and not
necessarily a burden of additional proof. He may rely
upon identically the same evidence that was presented
bef ore the Comnmi ssion. The provision of the Act pl acing
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t he burden of proof upon the appell ant neans only that he
must prove in the trial Court what he asserts.

(Enphasis supplied). See G eenwalt v. Brauns Buil ding Specialties

Corp., 203 Md. 313, 317, 100 A 2d 804 (1953) ("At the trial of the
case in the Baltinmore City Court, the testinony taken before the
Comm ssion was read from the record to the jury."). See al so

Fenwi ck Motor Co. v. Fenw ck, 258 Ml. 134, 140-41, 265 A 2d 256

(1970); Blake Construction Co. v. Wells, 245 Md. 282, 287, 225 A. 2d

857 (1967); Sica v. Retail Credit Co., 245 Ml. 606, 612, 227 A 2d

33 (1967); Savage Manufacturing Co. v. ©Mgne, 154 M. 46, 50-53,

139 A 570 (1927); Kelly v. Baltinore County, 160 Md. App. _

862 A. 2d (2005) (Case #2595, Septenber Term 2003, filed on
, 2005).

I ndeed, Stewart v. Howell, 136 M. 423, 433-34, 110 A 899

(1920), pointed out that so long as the noving party, with legally
sufficient evidence, carries the burden of persuading the de novo
fact finder, he may do so with even | ess evidence than that which
had failed to persuade the Conm ssion

As we understand, Section 56 of the Wrkmen's
Conpensation Law (Code, Art. 101, Sec. 56), it does not
nean that there nust be additional testinony offered on
appeal from the Conmmission; or that even as nuch
testi nony need be offered by the party taking the appeal
as he produced before the Commission in order to
di scharge the burden put upon himby that section.

(Enmphasi s supplied).
G ven a genuine factual dispute that could legitimtely be

resolved by different fact finders in different ways, the de novo
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fact finder could well be persuaded by evidence that had failed
utterly to persuade the Conm ssion. Where different inferences

m ght be drawn from precisely the sanme evidence, the de novo fact

finder could legitimately draw one and the de novo fact finder,

anot her. Cty of Salisbury v. Parks, 57 M. App. 295, 298, 469

A 2d 1275 (1984); Gty of Salisbury v. McCoy, 47 Ml. App. 488, 497,

424 A . 2d 164 (1981). This was precisely the situation before this

Court in General Mdtors v. Bark, 79 Ml. App. at 81:

In attacking the decision of the Conm ssion and in
seeking to overcone its prim facie correctness, Ceneral
Motors relied primarily on the record nmade before the
Conmmi ssi on. It called one live witness, the clai mant
hi nsel f, whose testinony |argely tracked his testinony
bef ore the Conm ssi on. Even in | ooking at essentially
i ndi stinqui shabl e testinony, however, the Comm ssion, as
was its prerogative, gave great credit to the clainmant's
t esti nmony, whereas Judge Hanmer nan, as  was his
prerogative, gave it little or no credit.

(Enmphasi s supplied).
2. The Prior Record Through the Lens of Fresh Argument
Even where the trial de novo proceeds exclusively on the
record before the Comm ssion, counsel may argue t he evi dence afresh
and may succeed in being persuasive before the circuit court even
if he or she had failed in that regard before the Conm ssion. The
very opposite, of course, may al so occur.

| ndeed, between 1931 and 1935 the de novo review of the

deci sion of the Comm ssion was narrowWy limted to exam ning the
transcript of the hearing before the Comm ssion and no additional

testinony was allowed. Although prior to 1931 the de novo review
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had been as broad as it is today, Chapter 406 of the Acts of 1931
strictly limted the reviewto an exam nation of the transcript of

proceedi ngs before the Conm ssion. Thonmas v. Pennsylvania RR,

162 Md. 509, 160 A 793 (1932); Waddell Ceorge's Creek Coal Co. v.

Chi sholm 163 Ml. 49, 51-53, 161 A 276 (1932); Mller Mtor Car

Co. v. Unger, 166 Mi. 198, 204-05, 170 A. 777 (1934). Chapter 545

of the Acts of 1935, however, repealed that limtation on the

production of de novo evidence. Baltinore Gty v. Perticone, 171

Md. 268, 273, 188 A. 797 (1937), expl ained:

[Clhapter 545 of the Acts of 1935, amending and
reenacting section 56 of article 101, no | onger required
the court on appeal to confine its consideration of the
case to the record nade before the conm ssion, and in
this respect restored article 56 to the status it
occupied prior to its anendnent by chapter 406 of the
Acts of 1931. The effect of this legislation was to
restore to litigants the right on appeal to have sone
W t nesses give oral testinony and i ntroduce the testinony
of others by reading fromthe transcript nade before the
commi ssion, which right they enjoyed prior to the 1931
anmendnent .

(Emphasis supplied). And see Pressman, op. cit., 8 4-23(3), p
173.
3. Live Witnesses, Old and New

There is now no requirenent that the de novo fact finder

consider the record before the Comm ssion. That record is sinply

one possi bl e evidentiary source, anong nany, as Harvey v. Roche and
Son, 148 Md. 363, 366, 129 A 359 (1925), mmde starkly clear.
In section 56 of the act, concerning proceedi ngs on

appeal, there is no requirenent that the transcript of
testinmony taken before the commission shall be read to
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the jury; there is no nention of that testinony. The act
evidently contenpl ates that the case may be presented to
the court, wthout a jury, upon the proceedings and
testinony taken before the conm ssion. But nothinginit
requires that the record of those proceedings and that
testinony be subnmitted to the jury when a jury trial is
had on the facts. The jury trial provided for would seem
to be, not a review of the decision of the comm ssion

but an original trial on the questions of fact submtted,
in which the evidence is to be presented as in any ot her
jury trial

(Enmphasi s supplied).

There may be offered before the de novo fact finder not only

the live witnesses who had testified before the Comm ssion, but

additional, or sinply other, wtnesses who had not. Frazier v.

Leas, 127 M. 572, 576, 96 A. 764 (1916), was enphatic on this

poi nt .

Trial by jury inplies the right of either party to the
cause to call wtnesses to support his case. The
granting to one a right of trial by jury, and then to
deny himthe right to introduce w tnesses in support of
his case would be like the play of "Hamet” with Ham et
left out. W have never heard of a case in which this
right was denied, and we do not suppose the Legislature
i ntended to introduce such a novel procedure.

(Enphasis supplied). Meyler v. Baltinore Cty, 179 M. 211, 219,

17 A 2d 762 (1941), spoke to the sane effect.

The testinony at a trial on an appeal from the State
| ndustrial Accident Comm ssion is not confined to the
testi nony taken before the conm ssion, but each side has
the right to call its witnesses to support its case.

(Enmphasis supplied). And see Mller v. Janes McG aw Co., 184 M.

529, 542-43, 42 A 2d 237 (1945); Cty of Salisbury v. Parks, 57 M.

App. at 298.
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In this case, four witnesses testified before Judge Rowan,
whereas only two had testified before the Comm ssion.
G. Why the Qualifier "Essentially"?

When Judge Hanmond, in 1964, first described the procedure of
"submit[ting] to a jury any question of fact involved in the case"

in terms of a trial de novo, he, quite rightly, qualified the

description, stating that "the statute ... would seem to

contenplate a trial which essentially is de novo." Richardson v.

Home Mutual, 235 M. at 255. Wthout further elaboration,

however, that characterization remained atrifle cryptic. Cryptic
or not, the phrase had | egs and was religiously intoned, as what
anounted to a standing epithet, over the decades that followed.

Smth v. State Roads Conmmi ssion, 240 M. 525, 533, 214 A 2d 792

(1965); Abell v. Coetze, Inc., 245 M. 433, 437, 226 A 2d 253

(1967); Maryland Bureau of Mnes v. Powers, 258 Ml. 379, 382, 265

A.2d 860 (1970); Holman v. Kelly Catering, 334 Mi. 480, 484, 639

A 2d 701 (1994); Chadderton v. M A. Bongivonni, Inc., 101 M. App.

472, 478, 647 A .2d 137 (1994); Anerican Airlines v. Stokes, 120 M.

App. 350, 353, 707 A 2d 412 (1998). In Ceneral Mtors v. Bark in

1989, we finally asked what seens as if it should have been an
obvi ous question all al ong.
The inquiring mnd will imrediately demand to know the
significance of the qualifier "essentially.” Wat is the
di fference between an essential trial de novo and a true
trial de novo?

79 Md. App. at 79.

- 36-



Atrue trial de novo, of course, would put all parties back at

"square one," to begin again before the circuit court just as if
t he adjudication appealed from had never occurred. In what is

"essentially a trial de novo," by contrast, that is by no neans the

case. The past is not erased, but may serve as prologue to the
upcoming result in no less than four respects. The decision of the
Comm ssion, far from being relegated to the archives, 1) nay be
of fered as substantive evidence before the de novo fact finder; 2)

may be the subject of a jury instruction at the de novo trial; 3)

may, if necessary, satisfy the burden of initial production at the

de novo trial; and 4) will sonetinmes shift the allocation of the

burdens of proof (both production and persuasion) at the de novo

trial.

The reason for these differences between an essential trial de
novo and a true trial de novo is to be found in the provisions of
8 9-745(hb):

(b) Presunption and burden of proof.--1n each court
proceedi ng under this title:
(1) the decision of the Comm ssionis presuned
to be prima facie correct; and
(2) the party chall engi ng t he deci sion has the
burden of proof.

H. The Limited Function of the De Novo Jury

Anot her characteristic of the essential trial de novo that

di stinguishes it froma true trial de novo is the nature of the
guestions submtted to a de novo jury. Just six years after the

statutory prototype of the Wrkers' Conpensation Act first went
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into effect, Schiller v. Baltinore & Chio Railroad Co., 137 M.

235, 242, 112 A 272 (1920), framed the issue.

[We are still left in doubt as to whether the right
gi ven to have "any question of fact"” submitted to a jury,
nmeans sinply the right to the ordinary jury trial, or
whether it neans the right to have special issues
subm tted.

(Enphasi s supplied).

The Court of Appeals in Schiller concluded that the de novo

jury does not, as mght an ordinary jury, render an ultimate
verdi ct but only nmakes specific findings of fact on specific issues
that are carefully framed and submitted to it.

It seens clear ... that it is not within the powers
of the jury on such an appeal to find a verdict for any
anount or to fix the rate or period of conpensation or to
make any award. |t may however find the facts upon which
the court determines whether the finding of the
comm ssion shall be confirnmed, reversed, or nodified.

The provision as to the right of either party to have
any question of fact submtted to a jury, follow ng the
| anguage above quoted, would seem to be intended to
protect the constitutional right to a jury trial of the
facts involved, but in such a way as to enabl e the court
to apply the lawto the facts after they are found by the

jury.

The Court of Appeal s anal ogi zed the practice to the prevailing
practice when cases are sent tothe circuit court fromthe O phans'
Court.

For the practical working of such a schene there
does not seem to be any nethod so appropriate as the
subm ssion of issues in a manner analogous to the
practice in cases sent fromthe O phans' Court or from
courts of equity, where it is desired that a jury shal
pass on the facts.
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137 Md. at 243 (enphasis supplied). See Morris v. Christopher, 255

Md. 372, 258 A . 2d 172 (1969); Arundel Corp. v. Plater, 236 Ml. 322,

203 A 2d 895 (1964); Mller v. James McGaw Co., 184 M. 529, 42

A. 2d 237 (1945); Bethl ehem Shipbuilding Corp. v. Simons, 143 M.

506, 122 A. 678 (1923).

The Schiller opinion finally cautioned that the issues
subnmitted should be "ultinmate issues” and not issues with respect
to "every subordinate fact."

It does not followthat the trial court is bound to
submit as an issue every subordinate fact. That would
only cause confusion. The facts submtted as issues
should, as far as practicable, be confined to the
ultimate i ssues involved in the finding of the Comm ssion
from which the appeal is taken, such as disability,
dependency, whether the injury arose out of and in the
course of enploynent, and the like, according to the
ultimate fact or facts to be determ ned.

137 Md. at 244 (enphasis supplied).
On the other hand, a judge, sitting de novo without a jury, is
not confined within the fact-finding format of formal and specific

i ssues. Townsend v. BethlehemFairfield Shipyard, Inc., 186 M.

406, 47 A .2d 365 (1946); Liberty Miutual Insurance Co. v. United

States Fidelity & Guarantee Co., 164 M. 117, 164 A. 179 (1933).

Because the essential de novo trial in the present case was

not before a jury but before Judge Rowan alone, it is unnecessary

to explore further this differentiating characteristic.



f act

trial

The Evidentiary Consequences of the Presumption of Correctness
The fact that the decision of the Comm ssion on an isSs
I's presuned to have been correct is relevant evidence a

de novo as proof of the very proposition that was so de

by the Comm ssion. In Kelly Catering v. Holman, 96 M. App.

271,

624 A.2d 1300 (1993), Judge Al pert reasoned for this Co

It is pellucidthat the [ Comm ssion's] resolution of that
very issue is both material (because it is of l|ega

consequence to the determnation of the issue) and
rel evant (because it tends to nake the existence of a
material fact, i.e., Holman's status as an independent
contractor, nore probable than it would be w thout the
evidence; it is, of course, beyond di spute--and therefore
rarely st at ed- -t hat t he [ Comm ssi on] possesses
consi derabl e expertise in interpreting and applying the
Wrkers' Conpensation statutes, and accordingly the
[Commi ssion's] finding of a particular fact makes the
existence of that fact nore probable than had the
[ Commi ssion] not so found said fact).

(Enphasi s supplied).

In affirmng that aspect of Judge Alpert's decision

ue of
t the
ci ded

256,

urt:

Judge

Chasanow further reasoned for the Court of Appeals in Holman v.

Kelly Catering, 334 Md. at 486-87:

In order to effectuate the legislature's mandate

that the Conmm ssion's "decision ... is presuned to be
prima facie correct,” the jury should know what deci si on
is presunmed correct and who made that decision. See

Kelly Catering, 96 M. App. at 272, 624 A 2d at 1308
("[I]t seens clear enough fromthe | anguage of 8§ 9-745,
inter alia, that the legislature wanted the finder of
fact to be aware that the presunption [that Hol man is an
i ndependent contractor] resulted from the Conmm ssion's
decision."”) Alexander v. Mntgonery County (witing for
the internedi ate appellate court, Judge Robert M Bell
reasoned that, "because [the Conmmi ssion's decision] is
presuned correct, that decision had to be presented to
the jury"). 1In addition, if the jurors are told that the
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decision is prina facie correct, they obviously wll
consider it in weighing whether the party chall enging the
Commi ssion's decision has net its burden of proof by a
preponder ance of the evidence.

(Enphasis supplied). See Al exander v. Mntgonery County, 87 M.
App. 275, 286-87, 589 A 2d 563 (1991).

On the closely rel ated subject of instructing the de novo jury
as to the significance of such a presunptively correct decision by
t he Conmm ssion, Judge Al pert further stated:

[Al judge has the duty to instruct a jury as to the

proceedings of the Commssion below and of the

presunption of correctness accorded to the Comm ssion's

decision. On the other hand, we al so hold that the right
to atrial de novo is, by our decision today, absolutely

preserved. In inplenenting these two holdings, tria
judges, in instructing juries, nust carefully avoid
suggesting that the Conm ssion's decision i s binding upon
the finder of fact. It is not. The Comm ssion's

decision is nerely evidence of a particular fact (or
facts) which, as with all evidence, the jury is free to
disregard if it finds it to be incredible.

96 Md. App. at 275 (enphasis supplied). The opinion squarely
placed its inprimatur on Maryland Civil Pattern Jury Instruction
30: 3, which states in pertinent part:

This case has been heard and decided by the
[ Workers'] Conpensation Conmm ssion. The [enployee is]
appeal i ng the decision of the Comm ssion.

The Commission determned that [Holman is an
i ndependent contractor]. This decisionis presunedto be
correct. The [enployee has] the burden of proving by a
preponder ance of the evidence that the decisionis wong.
In neeting this burden the [enployee] nmay rely on the
sanme, |less or nore evidence than was presented to the
Comm ssi on.

96 Md. App. at 274 (enphasis supplied).
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On that consequence of the presunption of correctness, the
Court of Appeals also affirmed, citing a long history of cases
approving such a jury instruction and concludi ng, 334 Ml. at 493:

Maryl and case | aw denonstrates that the commonly accept ed
understanding of 8 9-745(b) is that jury instructions
should refer to the fact that the Comm ssion rendered a
prior decision, and that such a decision is prinma facie
correct.

(Enphasi s supplied). See Coastw se Shipbuilding Co. v. Tol son, 132

Ml. 203, 206, 103 A. 478 (1918); Larkin v. Smth, 183 Ml. 274, 278,

37 A 2d 340 (1944).
As to these two evidentiary consequences that distinguish an

essential trial de novo from a true trial de novo, this Court

observed in Thomas v. Thonpson, 114 Md. App. at 366:

[Qne difference between a true trial de novo and an

essential trial de novois that in the latter, one does
not treat the adjudication appealed fromas if it had
never occurred. It is, rather, the case that the
presunptively correct outcone of that adjudication is
adnm ssible as an item of evidence and is the proper
subject of ajury instruction. |t is an evidentiary fact
that may well tip the scal es of persuasion

(Enphasi s supplied).
As we sumred up the evidentiary consequences in Anmerican

Airlines v. Stokes, 120 Md. App. at 360:

On appeal to the circuit court, the prior decision
of the Wbrkers' Conpensation Conmssion is treated as

bei ng presunptively correct. One of the procedural
i ncidents of such a presunption is that the fact finder
at the circuit court level wll be informed of the

earlier decision and of its presunptive correctness and
will be entitled to give it evidentiary significance.
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(Enphasi s supplied). See al so Applied Industrial Technol ogi es v.

Ludemann, 148 M. App. at 283; Kelly v. Baltinore County, 160 M.

App. at .

In this case, there was no problem with respect to jury

i nstructions because there was no jury involved. As evidence, the
decision of the Conm ssion and its presunptive correctness were
i ndi sput ably before Judge Rowan and were expressly acknow edged by
hi m

Wil e the Court acknow edges that the Maryl and Wirker's
Conpensation Conm ssion found in favor of the Enployer,
that finding is a rebuttable presunption. The Court
finds that the daimant has carried the burden of proof
by a preponderance of the evidence that the decision by
t he Maryl and Worker' s Conpensati on Conmi ssi on was error.

(Enphasi s supplied).
J. The Procedural Consequences of the Presumption of Correctness

Just as 8 9-745(b)'s presunption that "the decision of the
Comm ssion is presuned to be prima facie correct” produces two
closely related evidentiary consequences, it also produces two
closely related procedural consequences. As the case noves from
the Conmission to the circuit court, there nmay be, although there
need not necessarily be, a shift in the allocation of the burdens
of proof (both production and persuasion). The cl ai mant, of
course, was the original noving party. It was the claimant's
initial burden 1) to produce a legally sufficient case to permt
the Comm ssion, as a matter of law, to find in his favor and 2) to

persuade the Conm ssion, as a nmatter of fact, to do so.
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If it is the claimant who | oses before the Conmm ssion and who
seeks a trial de novo at the circuit court, his burdens before the
circuit court remain unchanged fromhis earlier burdens before the
Comm ssion. He nust again produce a legally sufficient case, as a
matter of law, even to permt the case to go to the de novo fact

finder, lest he suffer a summary judgnent or directed verdict

against him Anerican Airlines v. Stokes, 120 M. App. at 353;

Kelly v. Baltinore County, 160 Md. App. at __ . He nust then, as

a matter of fact, persuade the de novo fact finder to find in his

favor. On the way from the Comm ssion to the circuit court

nothing wll have changed. As we explained in General Mtors v.

Bark, 79 Md. App. at 79-80:

If the claimant |oses before the Conmmi ssion and then
appeals to the circuit court, the provision, as a
practical matter, is largely neaningless. The clai mant
has t he burden of producing a prinma faci e case before the
trial court, lest he suffer a directed verdict against
him just as he, as the original proponent, had that sane
burden before the Comm ssion. ... The claimnt has,
nor eover, the sanme burden to persuade the trial court by
a preponderance of the evidence that his claimis just as
he had to persuade the Conm ssion in the first instance.

(Enphasi s supplied).
The presunption of correctness only packs a procedural wall op
when the configuration of winning and |l osing parties is reversed.

General Mtors v. Bark, 79 Md. App. at 80, spoke to this reversal

of roles:

The qualifying | anquage only takes on significance
when it is the claimnt who has prevailed before the
Conmi ssion_and the defendant/insurer who appeals to the
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circuit court. It is then that the allocation of burdens
switches. |In such a case, the decision of the Comr ssion
is, ipso facto, the claimant's prinma facie case and the
claimant runs no risk of suffering a directed verdict
fromthe insufficiency of his evidence before the circuit
court. | ndeed, the successful claimnt, as the non-
nmovi ng party on appeal, has no burden of production.

(Enphasi s supplied).
This phenonmenon of shifting burdens was first discussed

eighty-five years ago in Stewart & Co. v. Howell, 136 Mi. 423, 434,

110 A. 899 (1920):

[I]t sinply puts the burden of proof upon the party
t aki ng the appeal, whether he be plaintiff or defendant.
In other words it establishes no new rule when the
plaintiff happens to be the party appealing, as the
burden was always upon the plaintiff to prove his case.
But it shifts the burden from the plaintiff to the
def endant where t he def endant | oses before the Conm ssi on
and desires to appeal fromits decision, requiring the
defendant in such a case to satisfy the jury by a
preponderance of testinony that the plaintiff is not
entitled to the award made by the Conmi ssion.

(Enmphasi s supplied).
If the claimant prevails before the Conmi ssion and the

enpl oyer prays a trial de novo before the circuit court, it is the

enpl oyer who has becone t he novi ng party and who seeks to upset the
status quo. It is the enployer, therefore, who assunmes, at that

| evel, the burdens of both production and persuasion. Kelly v.

Balti nore County, 160 Md. App. at

1. The Burden of Production
The switch in the allocation of the burden of production has

i medi ate significance for the subject of summary judgnents and
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directed verdicts. A logically ineluctable consequence of the
real | ocation of the burden of production is that the party which
prevail ed before the Comm ssion and is, therefore, the non-noving
party before the circuit court cannot suffer a summary judgnent
(or, perhaps, a directed verdict at the end of the plaintiff's
case) against it on the ground that it failed to produce a prim
faci e case. Pressman, op. cit., 8 4-24(4), p. 186, stated the
principle:
An appel | ant cannot have a directed verdict on the

ground that it had successfully borne the burden of proof

i nposed upon it, in view of the presunptive correctness

of the decision of the Conm ssion.

After an incisive and scholarly review of this particular
i npact of the reallocation of the burden of production on summary

judgnment notions at the circuit court level, Judge Meredith

concluded in Kelly v. Baltinore County, 160 Md. App. at

[I]f the clainant was the prevailing party before the
Comm ssion, and the enployer has requested a jury trial
de novo, the presunption of correctness of the
Conmi ssion's ruling precludes the circuit court from
ruling as a matter of law, upon a notion for sunmmary
judgnent, that the claimant's evidence of a prinma facie
case wWill be insufficient.

(Enmphasi s supplied).

Summary judgnent, of course, may be granted in a de novo

Workers' Conpensation trial as readily as in any other type of

case. Fenwi ck Motor Co. v. Fenwi ck, 258 Md. 134, 138-39, 265 A 2d

256 (1970); Talley v. Departnent of Correction, 230 Md. 22, 28, 185

A. 2d 352 (1962); Dawson's Charter Service v. Chin, 68 Mi. App. 433,
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440, 511 A 2d 1138 (1986) ("[S]Jummary judgnment may be invoked to
prevent an unnecessary trial in a worker conpensation appeal, just

as in any other action."); Miloney v. Carling National Breweries,

52 Mi. App. 556, 560, 451 A 2d 343 (1982): Egypt Farms v. Lepl ey,

49 M. App. 171, 176, 430 A 2d 122 (1981) ("[T]he normal rules
governing summary judgnent apply with equal force to Wrknen's
Conpensati on appeal s.").

Qur statenent that the party who prevailed at the Comn ssion
level may not, at the circuit court level, suffer a summary
judgnment against it on the ground that it failed to produce a prinma
facie case is not an exception to or exenption from this well-
established summary judgnent law. It is, rather, the case that,
because of the role-reversal, the requirenments for summary judgnent
wi |l not have been satisfied. The party that prevail ed before the
Conmi ssion will be, at the circuit court |evel, the non-noving
party, with no burden of either production or persuasion. That
party need do nothing and need produce nothing. That party can
ultimately prevail sinply by relying on the failure of the opposing
party to produce or to persuade. That prevailing party, by
definition, cannot have failed to satisfy a burden of production
because that party had no burden of production.

A totally redundant but closely related rationale would be
that even if, argquendo, that prevailing party had sonme burden of

producing a prinma facie case, the substantive evidence of the
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presunptively correct decision of the Comm ssion would, ipso facto,

satisfy that burden. Kelly v. Baltinore County, 160 M. App. at

- Thi s does not nean, of course, that either party at the de
novo trial would not be vulnerable to summary judgnent on vari ous
| egal grounds or that the party wth the burden of production would
not be vulnerable for failing to satisfy that burden. For the
prevailing party and on purely factual grounds, however, this
invul nerability to sunmary judgnment represents not a case of the
summary judgnent | aw i napplicable, but of the summary judgnent | aw
sati sfied.

Let it be carefully noted, noreover, that when a notion for

sumary judgnment based on evidentiary insufficiency is made in the

course of a trial de novo at the circuit court, the propriety of

summary judgnent wil|l be assessed exclusively in the context of the
evi dence then being offered before the circuit court and in |ight
of the allocation of the burden of production before the circuit
court. The consideration of sunmary judgnent at the circuit court
| evel does not subsune consideration of whether summary judgnent,
had t he procedural rules permtted it, would have been appropriate

before the Conmm ssion, where, inter alia, the allocation of the

burden of production m ght have been dianetrically different.
Once the trial de novo is in progress at the circuit court |evel,

that beconmes the only universe that matters. Any question of
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evidentiary sufficiency before the Commssion is, at that point,
anci ent hi story.

In Thistle MIls v. Sparks, 137 M. 117, 111 A 769 (1920),

t he Conmi ssion had decided the ultimte factual question in favor

of the claimant, and the enployer sought de novo review by a

circuit court jury. The circuit court judge granted a directed
verdict on the issue of the legal insufficiency of the claimnt's
case in favor of the enployer and the Court of Appeals reversed
t hat decision, saying, id. at 121:

In view of the effect, as to presunptive
correctness, given by the statute to the decisions of the
State Industrial Accident Comm ssion, and of the burden
of proof placed upon the appellant in such cases (Code,
Art. 101, Sec. 56), the court bel ow would not have been
justifiedindirecting a verdict for the appellant on the
ground that it had successfully borne the burden thus
I nposed.

(Enmphasi s supplied).

In Bell v. Steen, 137 M. 388, 392, 112 A 584 (1921), the

Court of Appeals held to the sane effect, stating that, once the
cl ai mant has prevail ed before the Comm ssion, the burden of proof
is reallocated to the appealing enpl oyer and the origi nal clai mant
no | onger bears any burden of proof.

In the case at bar, the question whether the
acci dent arose out of and in the course of the enpl oynent
had been decided in favor of the claimant by the State
| ndustrial Accident Comm ssion and the burden of proof,
as provided by the statute, rested upon the parties
appealing fromthat decision, and attacking the sane.

(Enphasi s supplied).
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West on- Dodson Co. v. Carl, 156 M. 535, 540, 144 A. 708

(1929), was equally enphatic that, at the circuit court |evel, any
insufficiency in the evidence will work agai nst the appealing party
and not against the party enjoying the presunption that the
Conmi ssion's deci sion was correct.

[Als the conmi ssion awarded conpensati on, and the burden

of establishing error in its findings was by this fact

cast upon the enployer and insurer on their appeal under

section 56 of the act, insufficiency of any sort in the
proof nust work agai nst them

(Enmphasi s supplied). See also Frazier & Son v. Leas, 127 M. 572,

576, 96 A. 764 (1916); Taylor v. Ransay Co., 139 Md. 113, 122, 114

A. 830 (1921); Jewel Tea Co. v. Wber, 132 M. 178, 181-83, 103 A

476 (1918); Coastw se Shipbuilding v. Tolson, 132 Md. 203, 206- 08,

103 A 478 (1918); Beasman & Co. v. Butler, 133 M. 382, 384- 86,

105 A 409 (1918); Harrison v. Central Construction Co., 135 M.

170, 180, 108 A. 874 (1919); Baltinore Dry Docks Co. v. Hoffnman

142 Md. 73, 76-77, 120 A. 227 (1923); Aetna Life Insurance Co. V.

Bittinger, 159 Ml. 262, 268-70, 150 A. 713 (1930); cf. Ackerhalt v.

Hanline Brothers, 253 Mi. 13, 252 A .2d 1 (1969).

In terns of the inpact on summary judgnent that a switch in
the allocation of the burden of production can have, Thonas V.

Thonpson, supra, is a textbook exanple. The only significant

factual issue in that Wrkers' Conpensation case was the causa
connection between a work-related injury on OCctober 7 and a

herni ated di sc that manifested itself on the follow ng June 3. The
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claimant, as the noving party, had initially borne both the burden
of producing a legally sufficient case and the burden of persuadi ng
the Conmission to find in his favor.

Bef ore the Comm ssion, the appellee, as claimnt,
assunmed the full burden of proving his case. As
proponent of the proposition that there was a causa
connection between the accident of OCctober 6 and the
disability of June 3, he had 1) the burden of production
of aprima facie or legally sufficient case to permt the
Comm ssion to find in his favor, as a matter of |aw, and
2) the burden of persuasion to convince the Conm ssion so
to find, as a matter of fact.

114 Md. App. at 363 (enphasis supplied).

Bef ore the Conmi ssion, the claimant successfully carried both
burdens, and the Conm ssion, accordingly, made an award in his
favor. The enpl oyer appealed the Comm ssion's decision to the

circuit court by requesting a de novo trial on that issue of

causation. The essential de novo trial, of course, did not carry
the litigation back to square one, but took into account the
ant ecedent hi story before the Comm ssion as a presunptively correct
decision that had to be given its proper |egal effect.
That legally established |I|inkage between the
precipitating event of Cctober 6 and its consequence as
of June 3 thereby becane the prevailing and axiomatic

reality--the docunent ed status quo--the given--fromwhich
all subsequent litigation would be required to proceed.

114 Md. App. at 364 (enphasis supplied).
For a nunber of reasons, not here pertinent, the issue of
causation in that particular case was determ ned by this Court to

have been a conplicated nedical question, thereby calling for
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expert medical testinmony. 114 Md. App. at 371-83. Neither party
of fered any such expert mnedical testinony. Necessary proof was
| acki ng. But proof of what? Wichever party bore the burden of
production with respect to causation or |ack of it, therefore, ran
the risk of suffering an adverse notion (for summary judgnment or
for a judgnent at a |later stage of the case), as a matter of |aw

In Thomas v. Thonpson, the trial judge granted a notion for

j udgnent agai nst the enployer at the end of the enployer's case in
chief. The enployer appealed to this Court and we affirned the

trial judge's decision. Wat we said in Thomas v. Thonpson about

granting a judgnent at the end of the plaintiff's case for the
failure to nmeet a burden of production would apply with equa
validity to the granting of summary judgnent.

Bef ore us, the enpl oyer conplained bitterly that the clai mant
"had not provided any nedical testinony of causal relationship.”
114 Md. App. at 368-69. 1In rejecting that argunent, we expl ai ned
why the claimant, as the prevailing party below, had no burden to
prove anyt hi ng.

Such observations m ght have been apposite if the

appel | ee had had sone burden of proof, but, of course, he

had none. The appellee was not required to prove

anything. He had no burden of production. Even on the

guestion of ultinate persuasion, had the case gone that

far, he could have offered nothing and sinply relied on

the failure of the appellants to rebut the presunption of
correctness of the Commi ssion's earlier ruling.

Wien an appeal to the circuit court from the
Wrkers' Conpensation Commission is in the posture of
this case, to wit, with the clainmant's having prevail ed
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before the Comm ssion, the "essential trial de novo" is,
in effect a mirror image of the earlier hearing before
the Conm ssion. Wth respect to the duty of going
forward wi th evidence, the all ocations of both burdens of
proof, and even instructions as to the factual status quo
that is the point of departure, everything has becone the
reverse image of what once it was. Wher eas once the
right hand had had to push all the buttons and turn al

t he knobs, it was now the |l eft hand that has to do so.

114 Md. App. at 369 (enphasis supplied).

The critical difference between a true trial de novo and an

essential trial de novo is that the presunption of correctness had
created a reverse situation in which the proposition to be proved
at the circuit court level had switched from one of causation to
one of non-causation.

Gener al | y speaki ng, when the rel ati onshi p bet ween an
earlier injury and a subsequent disability presents a
conplicated nedical question so that expert nedical
testinmony would be required to establish a prima facie
case of causation, expert nedical testinmony would al so be
requi red, when the all ocation of the burden of production
is reversed, to establish a prinma facie case of non-
causati on. If the possible relationship between two
nmedi cal events represents a difficult nedical issue, it
would neke little or no difference whether we were,
depending on the vagaries of trial procedure, attenpting
to connect or to disconnect the two events. Expert
medi cal knowl edge as to the expected sequelae of an
injury woul d be equal |l y val uabl e and, i ndeed, necessary,
regardl ess of the direction in which the burden of proof
was novi ng.

114 Md. App. at 383-84 (enphasis supplied and in original).

On the question, therefore, of whether a party can ever suffer
sumary judgnent against it at the circuit court |level for failing
to produce or promse to produce a legally sufficient case, the

answer will depend entirely on whether that party does or does not
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have allocated to it the burden of production.® That, in turn

°The invulnerability of the non-noving party, to wt, the
party wi thout the burden of initial production, to an adverse
summary judgnent (or, perhaps, an adverse judgnent at the close of
the plaintiff's case) on the ground of evidentiary insufficiency
does not necessarily inply that that party would thus remain
i nvul nerable at the end of the entire case or from a judgnent
n. o. V. As Anerican Airlines v. Stokes, 120 M. App. at 363,
di scussed, devel opnents in the course of a trial mght generate
some burden of production that had not existed at the outset of the
trial. If, for instance, sone devel opnent in the case shoul d cause
an initially non-nmedically conplicated question of causation to
escalate into a nedically conplicated question in that regard, an
i ncrenental burden of producing an expert nedical wtness m ght
accrue and mght attach to either party or both, with all the
attendant risk of non-production.

It is clear that evidence, including expert nedical
testinmony, establishing the possibility of an alternative
theory of causation may be the decisive factor that
transfornms a non-nedically conplicated question of
causation, requiring no expert nedical testinony, into a
conplicated nedi cal question, requiring such testinony as
a mtter of law. Evidence of such an alternative theory
of causation would be capable of performng this
transforming function regardless of which party
I ntroduces it and regardl ess of the stage of the trial at
which it is introduced.

“The inplications of this are significant. If 1)
evi dence i ntroduced in the course of atrial nmay escal ate
an initially non-nedically conplicated question into a
medically conplicated one and 2) such an escalation
i ncreases the qualitative burden of proof on a plaintiff
to be entitled to take a case to the jury, that
necessarily neans that the burden of production may shift
in the course of atrial. What m ght have satisfied the
burden of production at the end of the plaintiff's case
need not necessarily satisfy the burden of production at
the end of the entire case. This phenonenon is not as
anomalous as it mght at first appear. There is no
increase in the nunber of substantive elements of the
proposition to be proved (the crine, the tort, the breach
of contract, etc.) by the proponent; there is only, as a

(continued. . .)
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wi |l depend entirely on whether that party had or had not been the
prevailing party before the Commission. |In terns of framng the
issue to be proved at the circuit court level, the burden on the
appellant is to disprove whatsoever it was that had earlier been

proved before the Commi ssion. As we finally explainedin Thonmas v.

Thonpson:

In the present case, we hold that expert nedica
testinony was as surely required for the appellants to
prove non-causation as it would have been required for
t he appell ee to prove causation, had the decision of the
Wrkers' Conpensation Conm ssion _gone in the opposite
di rection. Before the Comm ssion, the status quo was
that there was no causal relationship between the events
of Cctober 6 and June 3. The appellee, as clai mant, was
t he proponent who was required to prove that there was
such a relationship. He successfully did that. Before
the circuit court, therefore, the new status quo was that
there was a causal relationship between the events of
Cctober 6 and June 3. The appellants becane the
proponents and took on the affirmative burden of proving
non- causati on.

114 M. App. at 384 (enphasis supplied). See also Kelly wv.

Balti nore County, 160 Md. App. at

°C...continued)

result of unfoldingtrial devel opments, an enhancenent of
the quality of proof required to establish a prima facie
case as to one of those el enents.

(Enmphasi s supplied).

| nvul nerability fromsunmary judgnent on t he ground of failure
to satisfy the burden of production is not necessarily, though it
sonetinmes will be, invulnerability fromall later judgnent, as a
matter of |law, on that ground.
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2. The Burden of Persuasion

The presunption of correctness al so has a procedural inpact on
t he burden of persuasion. Once the burden of production has been
satisfied and an issue has been subnmitted to the fact finder for
resolution, the fact finder has the unfettered prerogative to find
ineither direction. The presunption of correctness of the factual
deci si on made by the Conm ssion, however, provides a guideline to
assist the fact-finding judge or jury in its deliberations.

Thr ough the medi umof jury instructions, the guideline wll be
made known to the jury. Through the nmedium of well-settled
caselaw, the guideline is presunptively well understood by the
fact-finding judge. As we have previously discussed, the jury wll
be infornmed about precisely what it was that the Conmm ssion
deci ded. The jury wll be further informed 1) that the
Commi ssion's decisionis relevant evidence to prove the proposition
which the Conm ssion decided; 2) that the decision of the
Comm ssion is presunptively correct; and 3) that the jury is free
to give that presunption of correctness whatever weight, great or
small, it chooses to give it.

As we explained in General Mdtors v. Bark, 79 Md. App. at 80,

the presunption of correctness is offered to the fact finder as a
factual tie-breaker.

The qualifying |anguage also gives the successful
cl ai mant bel ow t he edge--the tie-breaker--if the m nd of
the fact finder (judge or jury) is in a state of even
bal ance. The tie goes to the w nner bel ow
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(Enphasi s supplied).
Judge MW I |ianms di scussed the i npact of the allocation of the

burden of persuasion in Blake Construction Co. v. Wlls, 245 M.

282, 286, 225 A 2d 857 (1967):

The deci sion of the Conmi ssion is, of course, prim
facie correct and the burden of proof is upon the party
attacking the sane. Code, Art. 101, 8 56(c). This nmeans
not hing nore than that, if the mnd of the trier of facts
is in equal balance on the evidence in the record, the
finding of the Conm ssion should be affirned.

(Enphasi s supplied). See also Geenwalt v. Brauns Building

Specialties Corp., 203 M. 313, 318, 100 A 2d 804 (1953); Steward

& Co. v. Howell, 136 M. 423, 434, 110 A. 899 (1920); Dent v.
Cahill, 18 Mi. App. 117, 124, 305 A 2d 233 (1973).

Pressman, op. cit., 8 4-25(2), p. 188, simlarly expl ai ned:

Even though the decision of the Commssion is
presuned to be correct and the burden is upon the party
attacking the decision, it is not necessarily a burden of
additional proof. It nmeans that if the mnd of the trier
of facts or the minds of the jury are in equal bal ance on
the evidence, the finding of the Conm ssion should be
af firned. | f the appellant can convince the trier of
facts (even if tried on the Record) that the Conm ssion
erredininterpreting the facts, he has net the burden of
pr oof .

(Enmphasi s supplied).
Judge Rowan's Decision
Having failed to prevail at the Comm ssion level, it was the
cl ai mant who, before Judge Rowan, bore the burdens of both
production and persuasion. Through her own testinony and that of

Diane Sorano and Diane Arabian, the claimant successfully
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established a prima facie case, towit, alegally sufficient case,
t hat she had sustained an injury 1) in the course of and 2) arising
out of her enploynent. She successfully shoul dered her burden of
producti on.

Judge Rowan, in his fact-finding capacity, then found, as a
matter of fact, that the claimant had also "carried the burden of
proof by a preponderance of the evidence that the decision by the
Wor kers' Conpensation Conmi ssion was error."” The claimnt thus
successfully shoul dered her burden of persuasion. Mont gonery

County seeks to convince us that Judge Rowan was in error
Montgomery County's Theory of the Case

In the face of the testinony before Judge Rowan of the
claimant herself and of two other witnesses to the ultimte
battery, Mntgonery County could not seriously contest the fact
that the claimant, as she was about to board a bus as part of her
job as a bus attendant, was physically attacked.

So, she pushed nme back this way (indicating). She put

her foot in ny chest and started punching ne, hitting ne

in the head, pulled nmy earring conpletely out of ny ear.

As an affirmative defense, however, Montgonery County sought
to counteract the i npact of that battery by introduci ng evi dence of
an antecedent verbal confrontation between the claimnt and the
ultimte assail ant that had occurred in the break room Mntgonery

County's theory of defense was that the verbal abuse heaped on

Angel a Harris by the claimant precipitated the battery and was its
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effective proximate cause. Two alternative |egal defenses were
based on the all eged verbal abuse and its sequelae. It was urged
by Montgonmery County that the claimant, as an enpl oyee, was guilty
of wilful m sconduct so as to bar her fromrecovery. It was also
urged that the battery did not arise "out of" the enploynent but
resulted directly fromthe non-work-related quarrel.
A quick look at the caselaw, however, inmmediately reduces
Mont gonery County's defense from a two-pronged argument to the
single contention that the <claimant was quilty of wlful
m sconduct. The other prong--that the injury did not result from
a work-related accident--collapses on contact. The cl ai mant
i ndi sputably suffered an accidental personal injury. Section 9-
101(b)(1) and (2) defines "accidental personal injury" as
i ncl udi ng:
(b) Accidental personal injury. - "Accidenta
personal injury" means:
(1) an accidental injury that arises out of
and in the course of enploynent;
(2) aninjury caused by aw |Ilful or negligent

act of athird person directed agai nst a covered enpl oyee
in the course of the enploynent of the covered enpl oyee.

(Enmphasi s supplied). Wat is inmmediately apparent fromcontrasting

subsection (b)(1) wth subsection (b)(2) is that, whereas an

accidental injury generally rmust arise both "out of" and also "in
the course of" enploynent, an injury "caused by a willful ... act
of a third person" need only occur "in the course of" the

enpl oynent .
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To Montgonmery County's half-hearted protestation that a co-
enpl oyee is not a "third person" within the contenplation of § 9-
101(b) (2), Judge Thonpson supplied a sure answer to the contrary in

Schatz v. York Steak House Systens, Inc., 51 MI. App. 494, 499, 444

A. 2d 1045 (1982):

It appears that the Act itself provides authority for a
finding that a co-enployee is a "third person.” ... W
conclude that the definition of third person enconpasses
a co-enployee of the injured worker

(Enmphasi s supplied).

Pressman, op. cit. (1972 Supplenent), 8 2-6(11), pp. 44-45,
expl ai ns how t he Wrkers' Conpensation | aw was broadened by a 1951
amendnent to make conpensable injuries inflicted by third persons,
poi nting out that the 1951 anendnent

re-defined an accidental injury to include an injury
caused by the willful or negligent act of a third person
directed against an enployee in the course of the
enpl oynent, and held that it is not necessary to show
that an injury to an enployee caused by the willful and
negligent act of athird person (a third person includes
an _enpl oyee) nust arise out of the enploynent, but that
since the amendnent of 1951 it is only essential to prove
that the injury, including one resulting froman assault,
arose in the course of the enploynent.

(Enphasi s supplied).

The sanme issue was before the Court of Appeals in G ant Food

v. Gooch, 245 mMd. 160, 225 A 2d 431 (1967). The enpl oyer there, as
Mont gonmery County here, argued that the attack by a third person

must both 1) occur in the course of enploynent and also 2) arise
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out of enploynent. The claimnt responded that the 1951 anmendnent
had eli m nated that dual requirenent.

The critical issue is whether Gooch, having been
shot by a third person while in the course of his
enpl oynment, nust establish that his injury arose out of
his enploynent in order to obtain conpensation. The
enpl oyer and insurer contend that § 15 of Art. 101 of the
Code of 1957 controls when, inter alia, it provides that
"every enployer *** shall pay *** conpensation *** for
the disability or death of his enpl oyee resulting froman
accidental personal injury sustained by the enployee
arising out of and in the course of his enploynment ***. "
Gooch answers that 8 15 governs the general and usual
cases and that in those cases both the tests of "in the
course of" and "arising out of" the enploynent nust
concur, but that in 8§ 67(6) of Art. 101 of the Code,
enacted by Ch. 289 of the Laws of 1951, in the
particulars here pertinent, the legislature created a
new, different and additional formof accidental personal
injury which, if caused by "the wilful or negligent act
of a third person directed against an enployee," need
only occur in the course of enploynent (and not arise out
of it) to be conpensabl e.

245 Md. at 162-63 (enphasis supplied).

Chi ef Judge Hammond, 245 MJ. at 165-66, enphatically stated
that it is enough if such an injury is inflicted in the course of
enpl oynent .

The |l egislature is presuned to have enacted Ch. 289
of the Laws of 1951 with knowl edge of the state of the
| aw and the decisions referred to. It is only reasonable
to infer, therefore, that the legislature when it said
that accidental personal injury as defined and nade
conpensable by 8 15 of Art. 101 was also to include "an
injury caused by the wilful or negligent act of a third
person directed agai nst an enpl oyee in the course of his
enpl oynent” intended to broaden the scope of the
conpensation statute to include as conpensable an injury
not attributable to the working environnent provided it
was incurred in the course of enploynent.
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This conclusion is fortified by another facet of
history. The bill which becane Ch. 289 of the Laws of
1951 and now is codified as 8§ 67(6), as originally
i ntroduced in the | egislature, contained this |anguage:
"*** and includes an injury caused by the wlful or
negligent act of a third person directed against an
enpl oyee because of his enmploynent,” but during its
passage the bill was amended to strike out the word
"because" and to substitute the words "in the course.”
This is a persuasive indication of legislative intent to
insure that in the case of injury inflicted by a third
person in the course of the worker's enpl oynent there was
to be no requirenent that the injury arise out of the
enpl oynent .

(Enphasis supplied). See also Smith v. General Mtors Assenbly

Division. 18 M. App. 478, 482-84, 307 A 2d 725 (1973); Mack

Trucks, Inc. v. Mller, 23 M. App. 271, 272 n.1l, 326 A 2d 186

(1974).

The cl ai mant was assaulted by Angela Harris as she was about
to board the bus whereon she was to work. There is no doubt that
at that time she was in the course of her enploynent. May

Departnent Stores v. Harryman, 65 M. App. 534, 541, 501 A 2d 468

(1985). Judge Rowan's findings as to the injury's having occurred
in the course of enploynent were both 1) clear and 2) clearly
supported by the evidence.

The all eged battery by the co-enpl oyee took place by al

accounts outside the Mntgonmery County bus dispatcher
wi ndow on the school bus parking lot at or about 1:30
p.m, the tinme when all of the bus personnel, including
the Caimant, began the afternoon runs to pick up the
children. The Cainmant, the witnesses, and even Angel a
Harris agree that the first physical act between Harris
and the Cl ai mant was Harris pushing the C ai mant outsi de
the dispatcher's w ndow. From there the squabble
escalated wth the pulling of hair by Harris and t hr ow ng
of a water bottle by the Caimant. Thus, the d ai mant,
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by reason of tinme, place and circunstances, was in the
course of enploynent, and any accidental injury caused by
the willful act of pushing and shoving by a co-enpl oyee,
absent any defense, would be conpensabl e.

(Enmphasi s supplied).
Mont gonmery County's defense, therefore, is reduced to the
single argunment that the claimant had earlier been guilty of

wi Il ful m sconduct and that that m sconduct ipso facto barred her

from recovering. The County's reliance is on 8 9-508(e), which

provides in pertinent part:

A covered enployee ... is not entitled to conpensation or
benefits under this title as a result of an accidental
personal injury, ... if the accidental personal injury
... was caused by the willful m sconduct of the covered
enpl oyee.

See generally Karns v. Liquid Carbonic Corp., 275 Md. 1, 12-21, 338

A. 2d 251 (1975); Harris v. Dobson & Co., 150 Md. 71, 76-77, 132 A

374 (1926); Baltinore Car Foundry Co. v. Ruzicka, 132 Mi. 491, 493-

95, 104 A 167 (1918), on the subject of wllful m sconduct.
An Unpersuasive Defense

It is unnecessary to i merse ourselves any nore deeply in the
detail of willful msconduct | aw, however, because Judge Rowan was
not persuaded that any willful m sconduct had ever occurred. The
subject had, indeed, been raised before the Comm ssion and
testi nony, both pro and con, had been offered with respect to it.
It was, therefore, an appropriate factual issue for possible

consi deration at the de novo trial. Both the claimnt and Angel a
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Harri

done

t he

host i

s testified before Judge Rowan, essentially just as they

bef ore the Conmm ssi on.

had

In his Menorandum Opi ni on and Order, Judge Rowan sunmari zed

two dianetrically different versions of the build-up
lities.

From an evidentiary standpoint, on the Cainmant's
side there was a denial of any racial termor provocative
word said to Ms. Harris, an African American. The
Cl ai mant described a situationina T.V. waiting room at
around 1:15 p.m wherein she | eft the roomwhere she was
wat ching one particular channel for a short tine,
returned, and found the channel turned. She asked Angel a
Harris as to whether or not she had changed t he channel .
Upon Harris' affirmative response t he O ai mant st at ed she

said: "l wanted to watch channel 7 but it's just as well
because | have to go on ny bus run."” Harris responded by
saying: "Are you talking to ne?" to which the d ai mant
responded: "No." At that point the Caimnt's evidence

reflects that Harris threatened the Cainmant, foll owed
her outside, and ultimately after other words pushed t he
Cl ai mant, kicked her in the chest, pulled some of her
hair out, and tore an earl obe. At one point the d ai nant
threw a water bottle at Harris.

On the Enployer's side the evidence reflected that
Angel a Harris went into the T.V. room saw no one, turned
onthe T.V., and the Claimant returned to the T.V. room
The d ai mant expl ai ned that she had been watching T.V.,
which Harris denied, which led to an argument in which
the Caimant allegedly called Ms. Harris a "bitch and
nigger." Harris followed the C ai mant outside and the
fight ensued wth the first physical act comng from
Harri s.

Judge Rowan recogni zed t hat Montgonery County was rai sing

affirmative defense of wllful msconduct as a bar to

claimant's recovery for an otherw se conpensable injury.

The Enployer and Insurer raise the defense of
"Willful msconduct,” nanely, that the C aimant spoke
provocative | anguage to Harris which |led to the fight.
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In effect, the enpl oyer argues m sconduct on the part of

the Claimant by the use of provocative |anguage that

exposed the Claimant to the fight and resulting injuries.

The judge did note sone skepticismas to whether the nmere use
of provocative words, even if proved, could qualify for what the

caselaw requires to prove wllful msconduct. He referred to

Wllians Construction Co. v. Garrison, 42 M. App. 340, 346, 400
A 2d 22 (1979), which defined "willful m sconduct"” as

the intentional doing of sonmething either with the
knowl edge that it is likely to result in serious injury
or wth a wanton and reckless disregard of its probable
conseguences.

M sconduct includes the exposure by an enployee to
an injury if he knows of, and appreciates, his liability
to _injury. An enmployee is not gquilty of wllful
m sconduct because he is negligent or because he acted
i nprudently, thoughtlessly, or unw sely.

(Enphasis supplied). The opinion of Judge Liss went on to state

t hat

wllful msconduct may be found where the enployee
i ntended to place hinself in a position whereby he m ght
expect to nmeet with injury or death, and in carryi ng out
his intention neets his death as a result of the injuries
sustained. The actions of the enpl oyee nust be such as
to showthat he i ntended thereby to place hinmself in such
a hazardous position that injury or death m ght result as
t he reasonabl e consequence of his act.

Id. (enphasis supplied).
It is highly problemati c whet her nmere words that m ght provoke
a third person to anger could qualify for the caselaw s strict

definition of willful msconduct. See Grouard v. State, 321 M.

532, 542, 583 A. 2d 718 (1991); Sinms v. State, 319 Md. 540, 552, 573
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A .2d 1317 (1990); Price v. State, 82 M. App. 210, 217, 570 A 2d

887, cert. denied, 320 Md. 16, 575 A 2d 742 (1990); Lang v. State,

6 Mi. App. 128, 132, 250 A 2d 276 (1969); cf. Downs v. State, 278

Md. 610, 617-18, 366 A 2d 41 (1976). Judge Rowan found it
unnecessary to resolve that legal issue, however, because he
rejected the factual predicate on which the issue necessarily
rested. It rested on a determnation of what precisely had
happened in the break room between the clai nant and Angela Harri s.
What is not clear is what factually preceded the
confrontation in front of the dispatch w ndow between
Angel a Harris and the d ai mant.
Wth what we can only describe as a touch of judicial
gal l antry, Judge Rowan desisted from |l abeling either the claimant
or Angela Harris a liar, notw thstanding the |ogically ineluctable

conclusion that at | east one of themal nost certainly was. At the

end of the trial de novo, Judge Rowan gently addressed both the

claimant and Ms. Harris.

| want both of you to understand, | am not discarding

your respective version, ma'am of what happened or your

respective version of what happened. Apparently, you

have a good reputation there. There is nothing to

i ndicate that your story is untrue.

In his Menorandum Opi nion and Order, he remained graciously
i npartial and non-judgnental .

As the Court noted at the conclusion of the case, both
the daimant and Ms. Harris were credi ble w tnesses.
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Not wi t hst andi ng that politic flourish, Judge Rowan recogni zed
full well that both versions could not be true and that he woul d
have to | ook el sewhere for a resol ution.

Soneone has colored the facts because the stories
are dianetrically opposed. The parties knowwho i s doi ng
that, but | can't nake any judgnent about it. Having
said what | have said today, you understand where |'m
com ng fromand where |I'm goi ng.

(Enmphasi s supplied).

At the conclusion of the trial de novo, Judge Rowan st at ed,

"As each of you know, nmy mnd is in a state of equipoise."
Mont gonery County seizes upon that coment as a decisiona
absol ute, conpelling, as a matter of law, that the presunptively
correct decision of the Comm ssion be affirmed. As we narrow our
final focus, it is clear that the judge's "state of equipoise"
referred, at nost, to the antecedent confrontation in the break
room and not to the ultimate assault on the claimnt as she was
boardi ng a bus.

Even granting that the claimnt and Angela Harris cancelled
each other out testinonially as to what may have happened in the
break room on the ultimte issue before the court of whether the
claimant suffered an injury in the course of her enploynent, two
ot her witnesses testified. As to what happened outside, they both
suppl i ed substantive evi dence and al so corroborated the cl ai mant as

to the assault on her.
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D ane Sorano was | ooking out a |large wi ndow in the dispatch
of fice and observed the scene.

| was facing the window. | kept staring outside when
saw Joannie Spradlin and the lady standing there, her
driver, standing there in front of her. They were
changi ng words. | couldn't hear anything, of course,
because |I'minside and they were outside.

That person cane at her. Al | sawwas that Joanni e
bl ocked her face and [ Ms. Harris] cane at her and hit her
in her face and pulled her hair. After that, | didn't
see her no nore because her body went down. They know
there is a big window and you can't see the bottompart,
how she fell, or where she fell, but basically that's
what | saw

(Enmphasi s supplied).
She expl ai ned that she saw Ms. Harris strike Ms. Spradlin, but
never saw Ms. Spradlin strike Ms. Harris.

Q Did you see Ms. Spradlin strike Ms. Harris at
all?

A Not at all.

Q You indicated you saw Ms. Harris strike M.
Spradlin and pull her hair?

A She did strike her and pull her hair. Yes.

(Enphasi s supplied).

The other neutral wi tness was Diane Arabian. Although she
|l eft the scene before she saw any blow struck, she clearly
indicated that Ms. Harris was the aggressor.

| was standing outside waiting for ny bus, ny driver to
pick nme up. | saw Joannie com ng out. Janie was behind
her. They were very loud and that's why she was very
loud. | turned around to see what was going on. She
foll owed Joanni e. Joannie stopped in front of the w ndow
from the annex. She was waiving her finger at her.
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Joanni e kept goi ng back and back because she was getting
too close to her. At one point, Joannie put her hands
like this to stop.

Q Over her face?

A Yes, over her face. Then at that nonent, |
kept saying, isn't sonebody going to stop then? Then I
proceeded going inside the annex. Then sonebody cane
out. Then ny bus arrived and | had to | eave. Then at
that nonment, | asked Joannie if she was all right. She
| ooked pretty shaken up. That's all | saw

(Enmphasi s supplied).

Judge Rowan, far frombeing in a state of nental equi poise as
tothe ultimate i ssue before him was affirmatively persuaded t hat
the claimant had suffered an injury in the course of her
enpl oynent, and the evidence anply supported that decision. The
judge's ultimate de novo deci sion, therefore, was not clearly
erroneous.

Judge Rowan's state of nental equipoise, for whatever
significance that mght have, referred only to the antecedent
events in the break room At nost, therefore, it m ght have had a
bearing on the affirmati ve defense of willful m sconduct. On that
I ssue, the only two witnesses to the earlier verbal confrontation
did testinonially cancel each other out and the net persuasiveness
of the affirmative defense was, therefore, zero. Because it bore
the burden of persuasion as to that defense, Mntgonery County,
having failed to carry that burden, lost on the issue. As Judge

Rowan concl uded:
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The Court does not reach the decision as to whether
or not the use of the provocative words was "wl|ful
m sconduct . " Assum ng for the purposes of argunent that
Mont gonmery County had rul es prohibiting the use of raci al
epi t hets anong co- enpl oyees, or assum ng there were rul es
prohi biting fighting (see Larson, Vol. 1A Section 32.00,
1993 Edition), the Court does not find "wllful
m sconduct” on the part of the dainmant because the
burden of proof as to what preceded the fight has not
been carried by the Enployer; and the Court cannot
determ ne what factual scenario actually preceded the
fight. As the Court noted at the conclusion of the case,
both the C aimant and Ms. Harris were credible w tnesses
and the Court could not make a determination as to
credibility between the tw dianetrically opposed
versions of the events.

(Enmphasi s supplied).
An Ingenious Argument

At this point, Mntgonery County descends with mcroscopic
intensity into the arcane procedural |abyrinth of the essentia
trial de novo. Unable to maintain that Judge Rowan was wrong, as
a matter of fact, in failing to credit the wllful msconduct
defense, the County argues that his failure to credit the defense
was clearly erroneous, as a matter of |aw.

Its first premse is that the Conmm ssion had earlier decided,
as a matter of fact, that the claimant, by her provocative
| anguage, was guilty of willful m sconduct and thereby barred from
recovering. To be sure, the Commi ssion nmade no nmention of any such

findi ng, but Montgonery County, invoking Trojan Boat Co. v. Bolton,

11 Md. App. 665, 276 A 2d 413 (1971), clainms that it was, of

necessity, an inplicit decision.
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Because it had been the prevailing party before the
Comm ssi on, Montgonery County then seeks to endow that favorable
"inplicit decision" with the presunption of correctness and to

i npose upon the claimant the burdens of both production and
per suasi on to DISPROVE that she was guilty of willful m sconduct.

Mont gonmery County's concl usion then fol Il ows that when the fact
finder's mnd ended up in a state of "equipoise," and he thereby
failed to make any finding with respect to what happened in the
break room that necessarily neant that, once the conflicting
proofs cancell ed each other out, there was no |onger any legally
sufficient evidence before him to permit him to overcone the
presunption that the clai mant had, indeed, been guilty of wllful
m sconduct. The argunent is essentially that the failure to find
willful msconduct was clearly erroneous in that Judge Rowan
hinmself failed to follow, in his fact-finding, the very guidelines
about whi ch he woul d have been required to instruct ajury, towt,
that if the mnd of the fact finder is in equipoise, the fact
finder should indul ge the presunption of correctness and, on that
I ssue, find against the party who bore the burden of rebutting the
presunption.

It is, indeed, a clever and ingenious argunent. It is,

however, fl awed.
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Flaw #1:
Reliance on the Status of an Implicit Decision

In the long 91-year history of W rkers' Conpensation |aw,
there has never been a case suggesting that the presunption of
correctness, on an essential de novo appeal, would apply to an
inmplicit decision nade by the Conmi ssion. The only tine, to the
best of our know edge, that the phrase "inplicit decision" has ever
appeared in the case |law was in the opinion of Judge Thonpson for

this Court in Trojan Boat Co. v. Bolton, 11 Md. App. at 671-72. He

used the term seven tines over the course of two pages and his
definition has understandable attraction for Montgonery County in
this case.

Briefly stated, aninplicit decision by the Comm ssion is
one that, in the logical process of disposing of the
proceeding, the Conmi ssion encountered and solved,
al t hough without explicit nmention of it in the record.
By their very nature, they are el usive.

11 M. App. at 671 (enphasis supplied). | ndeed, "they are
el usive," as we now seek to pin one down.

Mont gonmery County's initial semantic problemis that it has
ri pped the phrase thus defined conpletely out of the only context
in which it has ever been used and has attenpted to transplant it
into a totally different setting in which it has never heretofore

been enpl oyed. In Trojan Boat, the enployer chall enged a Wrkers

Conpensation clai mbefore the Conm ssion on two separate grounds.
It argued 1) that no accidental injury had occurred and 2) that

there was no evidence of a causative connection between the
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acci dent and the subsequent disability. The Conm ssion disall owed
the claim by finding that "the claimant did not sustain an
accidental injury arising out of and in the course of his

enpl oynent.” As we explained in Trojan Boat, the causation issue

was noot and was never decided, even inplicitly, by the Comm ssion.

[A]s soon as the Conm ssion decided the injury was not
accidental and in the course of enploynent, the i ssues of
causation and nature of the injury becane noot. The
issue was obviously not inplicitly decided by the
Comm ssi on because in the | ogi cal process of di sposing of
the claimby deciding it was not accidental in the course
of enpl oynent, the Conmmi ssion did not reach the issue of
causati on.

11 Md. App. at 672 (enphasis supplied).

On appeal to the circuit court, a jury found that the acci dent
had occurred in the course of enploynent. The judge, therefore,
reversed the decision of the Conm ssion and remanded the case. On
remand, the cl ai mant prevail ed and, on that occasion, the enpl oyer
appeal ed, challenging the proof of causation. The cl ai mant

interposed a plea of res judicata, asserting that the issue of

causation could have been raised by the enployer on the first
appeal but was not, thereby barring any relitigation of the issue.
This Court rejected the claimnt's argunent.

[Rles judicata does not apply because the precise issue

rai sed in the second appeal could not have been raised in

the first appeal.
11 Md. App. at 668.

It was in that context of res judicata |aw that we used the

term "inplicit decision,” in order to distinguish inplicitly
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deci ded i ssues, which mght be grist for the d

novo fact-finding

mll, fromnoot issues, which would not.

The difficulty with issues rendered noot by the
Conmi ssion's disposition of earlier issues conmes not in
the procedure for disposing of themon remand but rather
in differentiating them from the Conm ssion's inplicit

deci si ons. The distinction between npot issues and
inplicitly decided issues, while abstract and largely
undevel oped by the cases, is crucial since a npot

decision is not raisable on appeal.

11 Md. App. at 671 (enphasis supplied).?
The subj ect of the presunption of correctness did not renotely

surface in Trojan Boat. The nmere use by the opinion in that case

of a provocative phrase is not an adequate predicate for the
entirely novel principle of law that Mntgonmery County seeks to

erect upon it.

Flaw #2:
A Commission Decision of Delphic Ambiguity

Even if, purely arguendo, we were to give an inplicit decision
the exalted and preenptive status for which Mntgonery County
contends, there is no convincing evidence that there was any such
inmplicit decision actually nade in this case. The Conmm ssion's

deci sion was truly one of oracular anbiguity. Mntgonmery County,

W th respect to issues that were held to have been properly
before the circuit court because evidence as to them had been
before the Conm ssion, as opposed to npot issues, see Goetz v.
Pistorio, 201 Md. 152, 92 A 2d 762 (1952); Cabell Concrete Bl ock
Co. v. Yarborough, 192 M. 360, 64 A 2d 292 (1949); Jackson v.
Bet hl ehem Sparrows Poi nt Shipyard, Inc., 189 MI. 583, 56 A 2d 702
(1948); Butler Brothers v. Mabin, 171 Md. 126, 187 A 872 (1936).
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bef ore the Conm ssion, had argued forcefully that the incident did
not occur in the course of the claimant's enpl oynent.

[ S]he didn't have a car, and she couldn't go hone and she
was sitting in the break room just because she had
not hi ng el se to do.

Her enpl oyer did not require her to be in the break
room Her enployer did not [incur] a benefit as a result
of her being in the break room And as a result of that,
| do not believe that based on the facts provi ded today,
that this incident arose out of and in the course of
enpl oynent .

(Enmphasi s supplied). The Comm ssion's decision nay well|l have been
on that ground, and that ground al one.

On the other hand, the Conmm ssion's decision mght have been,
properly or not, on the distinct ground that a fight between two

enpl oyees is not sonething that arises "out of" the enploynent.
Yet again, the decision mght conceivably have been on the ground
that no proper evidence had been shown as to an injury or as to
nmedi cal causati on. The Commi ssion's decision mght, of course,
have been based on a finding of willful m sconduct on the part of
the clai mant. Since that would anmount to an exenption from
coverage, however, it would be strange that the Conm ssion made no
menti on of that but used, instead, the | anguage that "the cl ai mant
did not sustain an accidental injury arising out of and in the
course of enploynent."

To say that the Commission inplicitly deci ded anythi ng about

willful msconduct would be pure specul ation. For what ever

significance the termnmay soneday acquire, aninplicit decision, we
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hol d, nust at | east be sonething that probably was deci ded and not
sinply a possibility that arguably m ght have been decided. Wth
respect to this defense, not only is the past not prol ogue, but the
factual proposition being relied on by Mntgonery County is not

even t he past.

Flaw #3:
It Is Not Every Decision
That Is Presumed To Be Correct

Even if, again purely argquendo, the Comm ssion had nade a
finding, inplicit or explicit, that the claimant was guilty of
Wi llful msconduct, that is not, Mntgonery County's argunent to
the contrary notw thstandi ng, the type of decisionthat is entitled
to the presunption of correctness.

Section 9-745(b) expressly provides that the presunption of
being prim facie correct applies to "the decision of the
Commission.”™ That is a termof art that has a very precise and
[imted neaning. It does not enbrace every subordinate,
i nternedi ate, or subsumed thought process that may have entered
into the decisional equation. The sane termof art is used by § 9-
737 as it authorizes an appeal to the circuit court by any party
aggri eved by "a decision of the Conm ssion.”

In Liggett & Meyers Tobacco Co. v. Goslin, 163 Md. 74, 78, 160

A. 804 (1932), the Court of Appeals distinguished internediate
findings fromthe Conm ssion's actual decision.

[Tl he appeal allowed by the statute is not from the
findings or opinion of the commssion but from its
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"decision.” And by "decision" is obviously neant the
order by which it disposes of the case. | f, upon an
appeal fromits decision, it should appear that it was
right and proper, it should be affirned, even though it
al so appeared that the findings of the commi ssion were
erroneous.

(Enmphasi s supplied). The order of the Comm ssion di sposing of this
case was that "the claimant did not sustain an accidental injury
arising out of and in the course of enploynent." It did not
el aborate on the thought process that preceded it.

In Flying "A" Service Station v. Jordan, 17 M. App. 477, 480-

81, 302 A . 2d 650 (1973), Judge Powers wote for this Court in
di stinguishing the ultinmate decision of the Conm ssion from the
various | esser constituent findings that may have contributed to
it.

A decision of the Conm ssion which an aggrieved
party is entitled to have reviewed by a court nust be an
operative order which has the effect of qgranting or
denying sone benefit under the Wrknen's Conpensation
|aw. Mbst often, such a decision is reached by giving
effect to multiple findings, but it is the ultinmate
deci sion or order, not each individual finding, whichis

the basis for judicial review. ... [T]lhe appeal is from
the result, rather than from each of its separate
elenents.

(Enphasi s supplied). See also Geat Anerican lnsurance Co. V.

Havenner, 33 M. App. 326, 328-29, 364 A 2d 95 (1976).

Even i f, argquendo, the Conm ssion's dispositive decision that
the claimant had not suffered an accidental injury arising out of
and in the course of her enploynent had been based in part on an

inplicit decision that she had been guilty of willful m sconduct,
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that | esser included "decision" would not be "the decision of the
Conmi ssion” that 8§ 9-745(b) endows wth the presunption of

correctness.

Flaw #4
The Trigger for a Reallocation of the Burdens

Inits argunment, Montgonery County seeks to push the envel ope
out even further. |In doing so, it pushes past the breaking point.
Even if, arguendo, the presunption of correctness applied not only
to the ultimate "decision of the Commssion®™ but to every
contributory elenment of the thought process, it would still not
have the procedural inpact that Montgonery County seeks to bestow
upon it.

Mont gonmery County, to be sure, 1) had been the prevailing
party before the Comm ssion, 2) was the non-noving party before the
circuit court, and 3) had no initial burden of production at the
circuit court |evel. Both before the Comm ssion and before the
circuit court, it was the claimant who was t he noving party and who
had t he burden of production. Just as a defendant in a tort case
bears the burden of showi ng contributory negligence, however, the
enployer in a Wrkers' Conpensation case bears the burden of
establishing an affirmative defense, such as willful m sconduct.

Mont gomery County acknow edges that it bore the burden on that
i ssue before the Conm ssion, but clains that it no longer did so
before the circuit court. It argues that the presunption of

correctness applied to the "inplicit decision" that the clainmant
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was guilty of willful m sconduct and, thereby, reallocated to the
claimant the burden of DISPROVING willful m sconduct before the

circuit court. Because Judge Rowan 1) could not resolve the
credibility battle, 2) ended up in a state of "nmental equi poise" as
to what had happened in the break room and 3) nmade no finding with
respect to the antecedent conduct of the claimant in the break

room Montgonery County argues that the claimnt, ipso facto,

failed, as a matter of law, to produce any ultinmately persuasive
evi dence DISPROVING the presunptively correct finding of willful

m sconduct. The argunent is that Judge Rowan, as a fact finder
failed to follow the applicable burden of persuasion.

There was, however, no such lesser included burden of
per suasi on. The switching of the burden of production that
sonetinmes follows from the presunption of correctness does not
reach down that deeply into the machinery of the decisional
process. It deals with the overall question of which party bears
the responsibility to bring the litigation and basically to prove
a case. It can transformthe noving party before the Conm ssion
into the non-noving party before the circuit court. It is, in that
capacity, a strategic reallocation of burdens, but it is not an
endl ess series of l|lesser tactical reallocations percolating down
through every level of the litigation. Mont gonery County seeks,
however, to treat the basic shift as a critical mass triggering a

chain reaction of |esser shifts and turning the trial de novo into
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a procedural Hall of "Mrrors, where left is right and up is down

and everyt hing noves in the opposite direction.” Starke v. Starke,

134 Md. App. 663, 667, 761 A 2d 355 (2000). It would have us "junp
down the rabbit hole."

The presunption of correctness and the switch in the
al l ocation of the burden of production that it sonetimes triggers,
however, has no such Rube Gol dberg inplications. The enpl oyer
retains the burden of proving the affirnmative defense of wllful
m sconduct at the circuit court level just as surely as it had it
bef ore the Conm ssion. The claimant, even in the disadvantaged
role of noving party before the circuit court, did not assunme an
addi ti onal burden of disproving an affirmative defense. As to
W || ful msconduct, there was no burden cast on the claimant to
produce any, |et alone additional, evidence. Neither was there on
the claimant any burden of persuasion to disprove wllful
m sconduct .

The Ultimate Burden of Persuasion

At the trial de novo, there was cast on the claimnt the

burden of persuasion on the ultimte issue. The cl ai mant
successfully satisfied that burden, as Judge Rowan, in his
Menor andum Qpi ni on and Order, concl uded:

The Court finds that the C aimant has carried the burden

of proof by a preponderance of the evidence that the

deci si on by t he Maryl and Wor kers' Conpensati on Conm ssi on
was error.

- 80-



That verdict was supported by evidence and was not clearly

erroneous. Community Realty Co. v. Siskos, 31 Mi. App. 99, 105-06,

354 A 2d 181 (1976).

JUDGMENT AFFIRMED; COSTS TO BE PAID
BY APPELLANT.
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