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In this case, we are called upon to clarify the application of
a statutory civil penalty inposed by the Conptroller of the
Treasury ("Conptroller™) for intentionally filing a false tax
return, as set forth in Ml. Tax-Gen. Code Ann. ("TG') § 13-703.1
Responding to that call, we hold today that the statute nust be
interpreted as requiring that the Conptroller, in order to invoke
t he penalty provision, prove by clear and convincing evi dence that
a false return was filed with fraudulent intent. Furthernore, we
hereby incorporate certain "badges of fraud,"” currently used by
federal courts when interpreting an anal ogous Internal Revenue Code
section, into the body of Maryland caselaw in order to facilitate
the related determ nations of whether, and to what extent, the
penal ty shoul d be assessed agai nst a taxpayer.

Appel l ant, Genie & Conpany, Inc. ("Genie"), appeals from a
judgnent by the Grcuit Court for Anne Arundel County, affirmng an
order of the Maryland Tax Court that assessed a 50% penalty on
taxes owed by appellant for intentionally filing false returns.
Appel | ant presents two issues for our consideration, which we have
reorgani zed and rephrased for analysis as foll ows:

| . Did the evidence presented before the tax

court support a finding that appellant should

be assessed a 50% penalty for the alleged
fraudulent filing of false tax returns?

TG 8§ 13-703 states, in pertinent part:

If, with the intent to evade the paynent of tax, a
person, including an officer of a corporation, or a
governnental unit makes a false tax return, the tax
col l ector shall assess a penalty not exceedi ng 100% of
t he under paynent of tax.



1. Was appel | ant deni ed nmeani ngful judici al
review of the tax court's decision by the
circuit court?

FACTS AND PROCEEDI NGS BELOW

A.  APPELLANT

CGenie is a Maryland corporation engaged in the business of
selling diesel fuel. During the period at issue in this case, it
sold diesel fuel off-site in bulk to comercial custoners as fuel
for trucks and buses, to other custoners for hone heating purposes,
and fromon-site netered punps at a retail service station in Anne
Arundel County. M. Robert Calvert was Genie's general manager
In the twenty years before M. Calvert began to work for Genie, he
was enployed in the hone heating fuel industry. Once hired by
Genie, M. Calvert's specific duties included signing the nonthly
tax returns submtted to the Conptroller's office, ordering the
fuel fromsuppliers, selling the fuel to custoners, and nonitoring
the operation of the service station. In addition, M. Calvert
testified on behalf of Genie in the proceedings before the tax
court.

B. THE MOTOR FUEL TAX

Maryl and i nposes a sales tax upon notor fuel. TG § 9-302.
Di esel fuel is one of several types of "special fuel," as defined
by TG § 9-101(g). During the relevant period at issue in this

case, diesel fuel was taxed at the rate of eighteen and one-half



cents ($0.185) per gallon. TG 8§ 9-305(3)°2 There are,
neverthel ess, certain exceptions under the tax schene. D esel fuel
is not taxed when it is delivered into a storage tank and used only
for heating or when it is used for any purpose other than vehicle
propul sion. TG 8 9-303(b). In addition, certain other users of
di esel fuel are entitled to purchase the fuel w thout paying a tax,
provided that entity has been given an exenption certificate by the
Conptrol l er, expressly authorizing the acquisition of special fuel
wi t hout paying the notor fuel tax. See TG 88 9-319, 9-322. The
exenption certificate is required to be conspi cuously displayed by
t he exenpt party. TG 8§ 9-324. The "cost" of the notor fuel tax is
typically borne by the ultimate user or re-seller of the fuel, but
under the statutory franmework, it is to be collected, reported, and
remtted to the Conptroller by the special fuel seller on a nonthly
basis. TG 88 9-308, 9-314(b)(1), (d). It is undisputed that Genie
was a "special fuel seller” within the neaning of TG 8§ 9-301(g),
(s).
C. THE AUDI T AND THE ASSESSMVENT

In the latter part of 1988, an inspector for the Mtor Fuel
Division of the Conptroller's office noticed that Genie was selling
taxable fuel to a custoner, but it was subsequently reveal ed that
t he custoner was not listed on Genie's nonthly tax return covering

the period of the sale. This om ssion triggered an internal audit

TG § 9-305(3) has subsequently been anended to reflect
i ncreased tax rates.



by the Conptroller of CGenie's notor fuel sales, enconpassing the
period from1 Novenber 1988 until 31 May 1991. Part of the audit
consi sted of conparing the volune of fuel delivered to Genie each
month by its suppliers, as contained in the suppliers' reports to
the Conptroller, with Genie's nonthly reports indicating its sales
vol unme and the names of its customers. The Conptroller determ ned
from Genie's invoices whether the custoners had exenption
certificates on file or whether the sale was clearly for an exenpt
home heating use. |If so, the sales were considered non-taxabl e,
and were accordingly subtracted fromthe taxable sales volune. The
Comptroller then proceeded to verify whether all of the required
taxes were paid on the sales.

During the audit period, on 3 July 1990, Cenie was served an
adm ni strative subpoena by the Conptroller to produce its records
of diesel fuel transactions. Thus, M. Calvert becane aware of the
audit at sonme point before it was conpleted.® The Conptroller
asserts that know edge of the continuing audit resulted in a
dramatic increase in the nunmber of gallons reported by GCenie.
Appel l ant, on the other hand, contends that the increase in the
reported taxable sales volune was due to the expansion of its
busi ness to include numerous commercial accounts in 1990 and 1991.

The initial audit performed by the Conptroller reflected that

SM. Calvert testified at the tax court hearing that one of
his custoners first brought it to his attention that the State
was performng an audit upon Genie. M. Calvert was unable to
remenber the exact date that he was notified.
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t he amount of actua

t axabl e sal es volune was 1,071,077 gall ons,

and not the 541, 740 gall ons that

CGeni e reported,

as reflected in

the following table (taken fromthe Conptroller's Audit Schedul e of

Di ff erences,

whi ch was part of the record before the tax court):

MONTH GALLS. AUDI T H GALLS. AUDI T
RPTD. AMOUNT 'D RPTD. , AMOUNT,
CONT' D CONT' D
Decenber - 0- 6, 242 Cct ober 38, 075 76, 767
1988 1990
January -0- | 59, 796 Novenber 36, 844 74, 288
1989 -- 1990
February
1990 (14
nmont hs,
i ncl usi ve)
March 1990 2,000 | 35,996 Decenber 48, 453 75, 626
1990
April 1990 -0- | 18,324 January 35, 565 68, 112
1991
May 1990 1,925 | 37,377 February 60, 328 88, 841
1991
June 1990 3,926 | 41,135 Mar ch 74,479 96, 778
1991
July 1990 7,508 | 45,037 Apri l 67,161 77,568
1991
August 1990 9,488 | 65, 285 | May 1991 128, 962 159, 296
Sept enber 27,026 | 44, 609 ‘ TOTALS 541,740 | 1,071,077
1990

The resulting anount

of cal cul at ed

gal lons, and, at eighteen

represented $97,927.35 in unpaid taxes.

and

5

"under-reporting" was 529, 337

one- hal f

cents

per gall on,

| nterest was added to that



figure, and additionally, at the tine the audit was conpleted, the
Director of the Mtor Fuel Tax Division determined that a 100%
fraud penalty, pursuant to TG § 13-703, should be inposed agai nst
Geni e.

The results of the conpleted audit were reviewed with Genie's
representatives. Thereafter, Genie requested an internal review of
the audit. After an informal hearing which resulted in a 14,000
gallon reduction in the anount of the deficiency, a final
assessnent by the Conptroller was issued.

D. THE TAX COURT PROCEEDI NGS*

Ceni e appeal ed the assessnent to the Maryl and Tax Court, where
a hearing was held on 29 Cctober 1992. During the hearing, the tax
court permtted the case to be continued, allowng Cenie the
opportunity to prepare a conprehensive witten docunent of the fuel
sales it made, on a nonthly basis, to each of its custonmers on
whose accounts the Conptroller alleged that tax was unpaid during
the audit period. GCenie prepared the docunent, which was entered
into evidence when the hearing resunmed on 18 May 1994.

The principal wtnesses at the 18 May 1994 hearing were M.
Calvert, testifying on behalf of Genie, and M. WIIliam Turner, who

was, at the tine of the audit, the Chief Auditor of the Mtor Fuel

A nunber of issues were appealed to the tax court in this
case, including the anount of tax owed fromthe on-site fue
punps. Inasmuch as the only issue properly raised by this appeal
deals with the propriety of assessing the penalty for filing a
fraudul ent return, our review of the tax court proceedings wll
be limted accordingly.



Division of the Conptroller. M. Calvert testified that the
figures submtted by Genie were accurate. Hi s testinony indicated
that the off-site sales on which he had not charged and remtted
the fuel tax, but which the Conptroller treated as taxable, were
primarily made to five large commercial custoners. Because M.
Cal vert's reasoning for why tax was not collected and paid on these
accounts is critical when determ ning the propriety of the penalty
for the alleged intentional filing of false tax returns, we shall
review t he expl anations that he provided for each custoner.

One such custoner was Dillon's Bus Conpany ("Dillon's"). M.
Calvert testified that "all the way up until [the] investigation
started,” he believed Dllon's was tax exenpt "[b] ecause so many of
the bus vendors that we deal with are tax exenpt." Anot her
custonmer was "Kahn," an excavator. M. Calvert testified that he
bel i eved Kahn was exenpt because M. Kahn was a mnority, |isted
with the State of Maryl and,® and because the conpany that he worked
for, Reliable Contractors, was a tax exenpt conpany. The third
customer was Qunther's Charters. M. Calvert testified that he
believed it was exenpt because "Gunther" was "a transportation
person with [SJtate contracts.” Taxes were also not remtted by
CGenie for a period of tinme on their account wwth B & C Bus Conpany

("B&C'). M. Calvert did not specifically offer a reason why he

W presune, because the record is unclear, that M. Calvert
was referring to some sort of Mnority Business Enterprise |ist
mai nt ai ned by the State.



believed B & Cto be tax exenpt, but it can be inferred fromhis
testinony that he harbored such a belief because they were
exclusively a school bus conpany. The fifth custonmer was
Cunni ngham Excavating ("Cunni nghant'). Wth respect to this
account, M. Calvert testified that he was aware that they were not
a tax exenpt conpany. The reason taxes on this account were not
kept current, however, according to M. Calvert's testinony, is
because Genie "thought [it was] supposed to pay the taxes when [it]
collected them" and Cunni nghami s account was in arrears for over
a year, in sone instances.

M. Calvert testified further that he was not aware that

"there was such a thing" as exenption certificates for purchasers

when the audit began, even though he acknow edged that Genie had
obtained a seller's exenption certificate before the onset of the
audit. In addition, he clained to have no know edge of the nonthly
reporting and return requirenents contained in TG 88 9-308 and 9-
309 until late 1989, when Cenie first began to file reports with
the Conptroller. Essentially, while M. Calvert did testify that
he realized at the tinme of the 18 My 1994 hearing that sone
addi tional tax should have been paid by Genie on the five custoners
at issue, the reason for Genie's failure to pay the taxes was due
to ignorance, inadvertence, or neglect of the specific requirenments
of the notor fuel tax |laws, and not deliberate under-reporting with
the intent to evade taxes.

M. Turner testified that followwng the review of the
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docunent ati on provided by Genie in contenplation of the continued
hearing before the tax court, the anount of under-reported sal es on
which tax was still owng was reduced to 403,327 gallons, or
$74,615.50. He testified further that the reasons for inposing the
100% penalty for fraud included that: (1) the nunber of gallons
reported by Genie increased dramatically after the 3 July 1990
subpoena was served; (2) M. Calvert was a veteran in the oil
busi ness who should have been know edgeable regarding the
appl i cabl e taxes; and, (3) the audit disclosed that the anmount of
unreported gallons was nearly equal to the anount of reported
gal | ons. M. Turner acknowl edged that M. Calvert had a poor
reputation in the Conptroller's office, but stated that M.
Calvert's reputation did not affect the decision to inpose the 100%
penal ty.

The tax court heard closing argunents and, after a brief
recess, issued an opinion and order from the bench. The court
found "M . Calvert's testinony less than credible,” stating

specifically:

It's very difficult for the court to believe . . . that
M. Calvert did not know he needed a tax exenpt nunber
for certain entities. . . . And | also do not think that

it's just coincidental that M. Calvert tried to clean up
his docunentation with the Conptroller after he received
word of the Conptroller's investigation. |'m also not
convinced that M. Calvert really believed that he did
not have to pay the Conptroller until Cunningham paid
Geni e. That's difficult for the court to accept. I
woul d think that soneone in this business as long as he's
been in the business should know or should have known,
especially when you're dealing wth such |arge gallons --
ampunts of gallons of fuel, that those reports nust be

9



accur at e. And at best, from M. Calvert's standpoint

it's a very bad case of docunentation. But |I'mnot sure

that it's just that. And | think that there's a standard

that he's required to be responsible for. And I think

that there's little question in my mnd that [TG §] 13-

703 has in fact been violated. And | think that a

penalty is certainly necessary in this case. Because |

believe that a false return was reported or filed. And

that M. Calvert knew that some of those nunbers were

i ncorrect
On the other hand, the tax court found M. Turner's testinony and
docunentation "acceptable.” Accordingly, the tax court utilized
M. Turner's finding that Genie's tax liability fromthe bul k sal es
was $74,615.50. On the issue of inposing the statutory penalty,
the tax court was not persuaded that a 100% penalty was called for,
finding it "a little harsh.” Instead, the tax court reduced the
penalty to 50% of the bulk sales deficiency, or $37,307.75. A
final witten order was signed on 15 July 1994, reflecting the
above figures.®

E. JUDICAL REVIEWIN THE C RCU T COURT

On 12 August 1994, GCenie sought judicial review of the tax
court's decision in the Grcuit Court for Anne Arundel County. The
record amassed in the tax court was transmtted to the circuit
court, and nenoranda of |law were submtted by the parties. A
hearing was held on Cenie's appeal on 25 January 1995. Bot h

Geni e's counsel and counsel for the Conptroller were permtted oral

The order also contained a tax deficiency stemming from
Genie's on-site netered sales of $1,862.40 and interest owed
t hrough May, 1994 on both the off-site bulk sales and the netered
sal es of $37,134.33, bringing the total assessnment agai nst Cenie
to $150, 919. 98.
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argunent. The follow ng portion of the transcript was enphasized

by the Conptroller:
[ COUNSEL FOR THE COVWPTROLLER]: We have cited in our
menor andum your Honor, the anal ogous federal |aw because
there is no State law that we could find or that [CGenie's
counsel] cited in his Menoranduminterpreting a State tax
fraud penalty in the civil context.
[ THE COURT]: That surprised ne.

Genie stresses the followng statenents by the trial judge in

maki ng his ruling:

Well, granted | have not read all the information
contained in this box,” nor do | think that would be
necessary.

| think in light of everything |'ve heard today,

even though I may be saddened by the decision the Court's

going to nmake, not so much from M. Calvert's standpoint,

from [Genie's counsel's] standpoint, this Court does

affirm the decision of the Tax Court for the reasons

provi ded.
An order formalizing the above decision was signed by the tria
judge on 1 February 1995 and docketed on 7 February 1995. This
timely appeal followed. Additional facts wll be added as
necessary in our analysis.

ANALYSI S
SCOPE OF REVI EW
Final orders of the Maryland Tax Court are subject to judicial

review as provided for contested cases under the Admnistrative

The circuit court's reference to "this box" presumably is
to the cardboard contai ner holding the record of the proceedi ngs
before the tax court.
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Procedure Act ("APA'). TG § 13-532(a). Pursuant to the judicial
review portion of the APA, whether the reviewing court is a circuit
court or an appellate court, Kohli v. Looc, Inc., 103 Mi. App. 694,
708 (1995) (citing Fort Washington Care Cr. v. Departnent of
Heal th and Mental Hygiene, 80 MI. App. 205, 213 (1989)), it may:

(1) remand the case for further proceedings;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if any substanti al
right of the petitioner may have been prejudi ced because
a finding, conclusion or decision:
(1) IS unconstitutional;
(11) exceeds the statutory authority or
jurisdiction of the final decision maker;
(ti1) results froman unl awful procedure;
(tv) is affected by any other error of |aw
(v) IS unsupported by conpetent, material, and
substantial evidence in light of the entire record
as subm tted; or
(vi) is arbitrary or capricious.

Mi. State CGov't Code Ann. ("SG') 8§ 10-222(h) (Supp. 1995).8

It is a settled principle that judicial review of a decision
by the Maryland Tax Court is severely |imted. E.g., Rossville
Vending v. Conptroller, 97 Ml. App. 305, 311, cert. denied, 333 M.

201 (1993) (citing CBS, Inc. v. Conptroller, 319 Mi. 687, 697-98

8 As nentioned, supra, the petition for judicial review was
filed in the instant case on 12 August 1994. By 8§ 1, ch. 59, of
the Acts of 1993, effective 1 June 1993, the Legislature
renunbered SG 88 10-215 and 10-216 as 88 10-222 and 10-223. It
was not until 7 March 1995 that the | anguage of TG 8§ 13-532(a)(1)
was changed to reflect the renunbering of the APA. Accordingly,
TG § 13-532(a)(1) would have directed the petition to be filed in
accordance with SG 88 10-215 and 10-216 at the time the petition
for judicial reviewwas filed in the instant case. For our
pur poses, fornmer SG 8 10-215(g) and current SG 8§ 10-222(h),
transcri bed supra, are identical

12



(1990); Conptroller v. D ebold, 279 M. 401, 407 (1977)). A
distinction is drawn in the scope of review dependi ng upon whet her
the tax court's order was based upon its factual conclusions or its
application of law to those concl usions, as opposed to purely | egal

interpretations. A reviewing court will reverse the tax court if
it erroneously determines or applies the law, enploying a
substituted judgnent standard. State Dept. of Assessnents and
Taxation v. Consuner Prograns, Inc., 331 M. 68, 72 (1993);

Rossvill e Vendi ng, supra, 97 M. App. at 311-312. 1In contrast, a
revieming court is required to affirm the tax court's factua

determ nations and its application of correct legal principles to
those facts if they are supported by substantial evidence appearing
in the record as a whole. Supervisor of Assessnents of Mntgonery
County v. Asbury Methodist Goup Hone, Inc., 313 M. 614, 627
(1988) (citations omtted); see Consuner Prograns, Inc., supra, 331
Mi. at 72 (citing CBS, supra); Ransay, Scarlett & Co. V.

Comptrol ler, 302 Ml. 825, 834 (1985).

In this case, appellant argues that "the evidence [before
the tax court did] not support the 50% penalty inposed . . . for an
all eged violation of [TG § 13-703]. W find that the portion of
the tax court's order that found a "violation" of TG § 13-703 and
assessed what it believed to be a commensurate penalty was based

upon its interpretation and application of the statute to the

13



factual conclusion that false returns had been filed wth
fraudulent intent. Therefore, assumng that we find no error of
law, we shall proceed to review the tax court's order, searching
only for substantial evidence to support its conclusion that
appel l ant fraudulently filed false tax returns, and thereby, the
penalty provision of TG 8§ 13-703 was properly invoked.
l.
BURDEN OF PROOCF

Al t hough the parties are both in agreenent that it was the
Comptroller's burden in the Maryland Tax Court to prove Cenie's
fraud by clear and convincing evidence, and neither party disputes
that such a standard was in fact understood and enpl oyed by the tax
court,® the parties cite to no Maryland appel |l ate decisions, nor
has our research disclosed any, that hold such a standard woul d be
applicable in proceedings relating to a civil tax penalty for
fraudulent filing of false returns. Accordingly, before addressing

the tax court's analysis underlying its inposition of the penalty,

"\ note that while appellant does contest whether the
evi dence was sufficient to surnount the clear and convinci ng
evidentiary hurdle, it does not assert directly, and therefore it
is not an issue on this appeal, that the tax court applied the
wrong standard, i.e., proof by a preponderance of the evidence.
The record before the tax court does not specifically indicate
whi ch standard of proof the court was using in reaching its
factual conclusions. There was, however, a Maryland Tax Court
decision, cited in appellant's brief, recognizing that the clear
and convincing standard applied in interpreting the penalty
provision contained in former Md. Ann. Code art. 81, 8§ 345(Db).
See Saks & Co., t/a Saks Fifth Avenue v. Conptroller, Sales Tax
No. 368 (1989).

14



some discussion is warranted on the appropriate burden of proof to
be applied in such proceedings.

It has been held in Maryland that the clear and convincing
standard applies in cases of fraud or deceit generally, and in
adm ni strative proceedings particularly. See, e.g., Everett v.
Baltinore Gas & Elect. Co., 307 Md. 286, 300-04 (1986). The policy
underlying the inposition of the "nore exacting standard" of review
in cases of fraud is "because of the seriousness of the
allegations.” 1d. at 301. Generally, proof of a cause of action
for civil fraud in Maryland requires: (1) that the defendant nade
a false representation to the plaintiff; (2) that its falsity was
either known to the defendant or that the representati on was nade
wth reckless indifference as to its truth; (3) that the
m srepresentation was nade for the purpose of defrauding the
plaintiff; (4) that the plaintiff relied on the m srepresentation
and had the right to rely on it; and, (5) that the plaintiff
suffered conpensable injury resulting fromthe m srepresentation.
E.g., Nails v. S &R 1Inc., 334 M. 398, 415 (1994) (and cases
there cited). |In that same vein, to fall wthin the sphere of TG
8§ 13-703, the taxpayer nust file a false tax return with the intent
to evade paying the State what, by law, it is owed. Substituting
the State in place of "plaintiff" in the requisite elenents, we see
little difference in principle, relative to the gravity of the

wr ongdoi ng, between cases of tax fraud and fraud or deceit

15



generally. ' Accordingly, we hold that, when assessing a penalty
under TG 8§ 13-703, the Conptroller bears the burden of proving, by
clear and convincing evidence, that the taxpayer filed a false
return with the intent to evade the paynent of taxes.!! Qur task
in review ng the decision of the tax court in this case, therefore,
is to determ ne whether there was substantial evidence contained in
the record as a whole to support the tax court's finding, by clear
and convincing evidence, that TG 8§ 13-703 was appl i cabl e.
CLEAR AND CONVI NCI NG EVI DENCE?

Far nore difficult than declaring the applicability of the
cl ear and convincing standard of proof in tax fraud penalty cases
is the task of providing a practical, workable definition of the
standard for use by those hearing the cases. Nevert hel ess, the

appel l ate courts of this State have adopted and fornul ated vari ous

W al so note that, in addition to the general popul ace,
Genie's conpetitors would also be harnmed by its illegal tax-free
sales. A diesel fuel seller who is unlawfully selling diese
fuel without collecting and remtting the special fuel tax would
be able to sell fuel at a reduced price or reap nore profits from
selling at the sanme price as its conpetitors who are properly
remtting the tax.

W note that our holding in this regard is in concordance
with a bevy of federal appellate decisions interpreting an
anal ogous federal tax penalty provision, set forth, infra. Heyen
v. United States, 945 F.2d 359, 364 (10th G r. 1991) (citing Zel
v. Conmmi ssioner, 763 F.2d 1139, 1142 (10th Cir. 1985)); Douge V.
Comm ssioner, 899 F.2d 164, 168 (2d Cr. 1990) (and cases there
cited); Henson v. Comm ssioner, 887 F.2d 1520, 1525 (11th Cr
1989); Scallen v. Conm ssioner, 877 F.2d 1364, 1369 (8th Cr
1989) (citations omtted); Edel son v. Conmm ssioner, 829 F.2d 828,
832 (9th CGr. 1987); Estate of Gyder v. Comm ssioner, 705 F.2d
336, 338 (8th Cir.), cert. denied, 464 U S. 1008 (1983).

16



definitions and gui deposts to be used. |In its nost recent decision
expl aining the standard, the Court of Appeal s stated:
Thi s "hei ghtened standard"” requires "a degree of belief
greater than the usually inposed burden of proof by a
fair preponderance of the evidence, but less than the
burden of proof beyond a reasonable doubt inposed in
crimnal cases." That Ilevel of proof has been
characterized as "strong, positive and free from doubt."
We have al so said that, to be clear and convincing, "the
proof nust be 'clear and satisfactory' and be of such
character as to appeal strongly to the conscience of the
court."
1986 Mercedes v. State, 334 M. 264, 283 (1994) (quoting Owens-
I1linois v. Zenobia, 325 Md. 420, 469 (1992); Berkey v. Delia, 287
Md. 302, 318 (1980) (in turn quoting Stone v. Essex County
Newspapers, Inc., 330 N E 2d 161, 175 (Mass. 1975)); First Nat'l
Bk. v. US.F.& G, 275 MI. 400, 411 (1975)). At least two Court of
Appeal s and two Court of Special Appeals decisions have recently
cited with approval the definition suggested by the Commttee on
Cvil Pattern Jury Instructions of the Mryland State Bar
Associ ation contained in MIPI 1:8(b):
To be clear and convincing, evidence should be
"clear" in the sense that it is certain, plain to the
under st andi ng, and unanbi guous and "convincing” in the
sense that it is so reasonabl e and persuasive as to cause
you to believe it.
Wlls v. State, 329 Ml. 370, 374 n.1 (1993); Vogel v. State, 315
Md. 458, 470-71 (1989); Meyers v. Mntgonery County Police Dept.,
96 Md. App. 668, 688 (1993); Weisman v. Connors, 76 Md. App. 488,

505 (1988), cert. denied, 314 M. 497 (1989).
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We shal |l enpl oy the above definitions of clear and convincing
evidence in analyzing the evidence before the tax court in the

i nst ant case.

PROVI NG FRAUD

It has | ong been recognized that the elenents of tax fraud,
i ke general civil fraud (and its brethren, i.e., malice, deceit,
and wongful notive), are seldom confessed by the accused party.
Direct evidence that fraud was commtted is not necessary; rather,
it is nore often inferred by circunstantial evidence. Mcd ung-
Logan Equi pnent, Inc. v. Thomas, 226 M. 136, 148 (1961). 1In the
context of tax fraud, federal cases interpreting an anal ogous
| nt ernal Revenue Code penalty provision'? have devel oped certain
"badges of fraud" as an aid in making the determ nation whether

fraud occurred.® The badges, indicia, or factors to look for in

2The Internal Revenue Code section states, in pertinent
part:

| f any part of any underpaynent of tax required to be shown
on a return is due to fraud, there shall be added to the tax an
anount equal to 75 percent of the portion of the underpaynent
which is attributable to fraud.

26 U.S.C. A 8 6653(b)(1) (subsequently recodified as 26 U S.C A
8§ 6663).

BB\We note that TG § 10-107 states that "[t]o the extent
practicable, the Conptroller shall apply the adm nistrative and
judicial interpretations of the federal incone tax |law to the
admnistration of the incone tax laws of this State." In
addition to the fact that the taxes at issue in this case are not
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the tax fraud context i ncl ude:

(1) consistent and substantial wunderstatenents of
income (or sales, in the sales tax arena);

(2) failure to maintain adequate records;

(3) inplausible or i nconsi st ent expl anations  of
behavi or, including the I ack of credible testinony
before a tribunal

(4) conceal nent of assets;

(5) failure to cooperate fully with tax authorities;

(6) awareness of the obligations to file returns,
report inconme or sales, and pay taxes; and

(7) failure to file returns.
See Al exander Shokai, Inc. v. Comm ssioner, 34 F.3d 1480, 1487 (9th
Cr.), cert. denied, 115 S. . 1690 (1994) (citing Bradford v.
Conmi ssioner, 796 F.2d 303, 307 (9th Cir. 1986)); Day V.
Comm ssioner, 975 F.2d 534, 538-39 (8th Cr. 1992); Douge V.
Comm ssioner, supra (citing Bradford v. Conmm ssioner, supra);
Laurins v. Conm ssioner, 889 F.2d 910, 913 (9th Gr. 1989); Scallen
v. Comm ssioner, supra, 877 F.2d at 1370; Korecky v. Comm ssioner,

781 F.2d 1566, 1568 (11th Cr. 1986) (per curiam

technically "incone" taxes, it has been held that TG 10-107 only
"applies where the Maryland Tax Code is 'inextricably keyed' to
the federal tax code 'by virtue of its adoption of the federal
tax law.'" Lyon v. Canpbell, 324 Md. 178, 185 (1991) (quoting
Comptrol l er v. Chesapeake Corp., 54 Md. App. 208, 213-14, cert.
deni ed, 296 Md. 653 (1983)). Thus, application of the federal
case law in this case is not mandatory. Neverthel ess,
interpretations of anal ogous Internal Revenue Code provisions can
of fer guidance to Maryland courts in interpreting the Maryl and
Tax Code. 1d. (citing Dun & Bradstreet Corp. v. Conptroller, 86
Md. App. 258, 265-67 (1991)).
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We are persuaded that the aforenenti oned badges of fraud wl|
be hel pful to Maryland tribunals in performng the anal ysis whet her
8 TG 13-703 shoul d be invoked, and we hereby incorporate their use
into the body of caselaw interpreting the statute. |In so doing, we
wi sh to make clear that no one badge or factor should be given
excessive weight. Specifically, we do not believe that
understatenent of incone, in and of itself, would be enough to
prove fraud. See Merritt v. Conm ssioner, 301 F.2d 484, 486 (5th
Cr. 1962). In addition, it would not be required that a specified
nunber of badges be present to invoke the statute. Certainly, the
nmor e badges denonstrated in any given case would increase the
i kelihood that clear and convincing evidence of fraud has been
shown; neverthel ess, proof of tax fraud still nust be determ ned by
the specific facts and circunstances in each case.

DETERM NATI ON OF FRAUD I N THE | NSTANT CASE

W agree with the Conptroller that Genie has accunul ated
several of the aforenmentioned badges of fraud in this case. By M.
Calvert's own adm ssion before the tax court, Genie underreported
its off-site bulk sales of diesel fuel inits reports or returns to
the Conptroller. The wunderreporting (or lack of even filing
returns, a distinct badge of fraud itself) took place over a |ong
period of time. See Facts, Part C., supra. Simlarly, the anount
of understatenent was nearly the anount of reported sal es vol une,

which is certainly substantial. | d. In addition, the records

20



Genie kept to support its claimthat certain sales were tax exenpt
were inadequate, according to the Conptroller's standards.
Furthernore, we can understand why both the Conptroller and the tax
court found unbelieveable, for the nost part, M. Calvert's
expl anations for why he thought the five | arge comercial custoners
at issue were tax exenpt entities.

O course, it is not necessary that we be convinced that the
above indicia of fraud were displayed. Al that is required is
that we find substantial evidence in the record before the tax
court to support its factual conclusion, by clear and convincing
evidence, that fraud occurred. Enmpl oyi ng the above-described
definitions or descriptions of the clear and convincing standard of
proof, we find that substantial evidence supports finding at | east
four of the badges of fraud, and therefore the factual concl usion
that Genie filed false returns with the intent to evade paying
sal es taxes reasonably derives. In essence, the tax court found
the precise factual predicate necessary to invoke TG § 13-703, and
we perceive no error in the tax court's statutory interpretation.
The factual predi cate having been established, we hold,
accordingly, that substantial evidence also supported the
application of TG 8 13-703 to the facts of the instant case to

i npose a 50% penalty on the taxes owed by Genie.'* Therefore

W make no finding as to what the specific nmaxi mum
accept abl e percentage penalty would be under the facts of this
case. W conclude only that substantial evidence supported the
application of the statute to i npose a 50% penal ty.

21



enploying our limted role of judicial review of tax court
deci si ons, we conclude that the decision of the tax court should be
af firnmed.

.

Appel l ant al so contends that we nmust renmand the case to the
circuit court because it was denied its right of judicial review by
the court's "summary affirmance” of the tax court's decision.
Specifically, appellant asserts that the circuit court did not
"even consi der the extensive adm nistrative record"” when rendering
its decision, alleging as proof the follow ng comment by the court:
"Well, granted | have not read all of the information contained in
this box, nor do | think that would be necessary.” Simlarly,
appel lant alleges that the 25 January 1995 hearing was "far too
brief considering the extensiveness of the adm nistrative record,
t he issues involved, and the nore than $150, 000 of tax, interest,
and penalties at stake." Appellant argues that this conduct by the
trial judge failed to follow "standard procedures,” or, "[a]t the

very least," was "an abuse of discretion.” W deemthese argunents
to be without nerit.

Primarily, we do not share appellant's view that the explicit
coments made on the record by the circuit court necessarily |ead
one inescapably to the conclusion that the tax court record was not

exam ned. As the cases cited in the Standard of Review section

supra, indicate, the reviewing court is to search for substanti al
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evi dence contained in the record as a whole to support the tax
court's factual conclusions and its application of law to facts.
Nevert hel ess, saying that the trial judge did not read all of the
information is not equivalent to saying that he did not read any of
it. In addition, the portion of the transcript enphasized by the
Comptroller, that the trial judge was "surprised" by the |ack of
Mar yl and appel | ate gui dance on the civil fraud penalty, supports
the inference that the court was famliar with the issues of the
case. Simlarly, in this particular case, we think it quite
possi bl e for meaningful judicial review to be afforded w thout the
review ng court examning every intricate detail of the supporting

financi al docunentation provided by either Genie or the

Conptrol ler.

Mor eover, our exam nation of the record indicates that the
adm ni strative record was duly transmtted to the circuit court,
both parties submtted nenoranda of |aw, and the transcript of the
hearing reveal s that counsel for both parties were given all the
time that they requested for oral argument. This is all that the
Maryl and Rul es require. See M. Rules 7-201(b) (applicability to
tax court), 7-206 (record transmttal), 7-207 (nenoranda), 7-208
(hearing). W see no failure to follow, or an attenpt to truncate,
t he appropriate procedures for judicial review of a tax court

decision by the circuit court in this case.
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Even on the assunption, arguendo, that the trial court did not
fully performits obligations of judicial review, judicial review
under the APA is essentially identical on appeal to this Court as
it was before the circuit court. E.g., Kohli, supra, 103 M. App.
at 708. Any deficiency in the circuit court's review would be
remedi ed by the conplete review afforded appellant in this Court

and, therefore, would not be prejudicial error.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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