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This is a zoning case. The property affected by the zoning
consi sts of approximtely 2.5 acres zoned B.M (Busi ness Maj or) and
is |ocated on the northwest corner of the intersection of Brenbrook
Drive and Church Lane in the Randal | stown area of Baltinore County.
It is inproved with a large autonobile dealership building.
Adjoining the building is an outdoor sales area. The property is
owned by Jack Antwerpen and Antbren, LLC (hereafter “Antwerpen”).

The selling of used autonobiles is the business of 3636 LLC,
DB/ A Prestige Inports (“Prestige”). Antwerpen’s goal is to nove
Prestige’s used-car operation lawmfully onto the subject property.
In preparing for the nove, Antwerpen |earned that the Baltinore
County zoning office took the position that a used-autonobile
deal ership was not permtted in the B.M zone. Antwerpen took a
contrary position, and on August 2, 2001, Antwerpen filed a
petition for special hearing with the Baltinmore County Depart ment
of Permits and Devel opnent Managenent.

The request for a “Special Hearing” was nmade pursuant to
Section 500.7 of the zoning regulations of Baltinore County.
Ant wer pen asked for a determ nation of whether it was perm ssible
inaB M zone to use the land for “[t]he sal e of used autonobiles
as a principal use in an autonobile sales room and adjoining
out door sales area . . . .~

At the tinme the petition for special hearing was filed,
Baltinore County Zoning Regulation (BCZR) Section 233.2 provided

that the following was a permtted use in a B.M zone:



Aut onobi | e sal es room and adjoi ni ng outdoor
sales area, provided that dismantled or junk
cars unfit for operation on the hi ghways shal
not be stored outdoors.

In the B.R (Business Roadside) zone, which allows nore
i ntense uses than the B.M zone, one can operate “a used autonobil e
vehicle outdoor sales area, separated from a sales agency
building,” only if a special exception is granted. See Section
236.4 of the BCZR ! Reading Sections 233.2 and 236.4 in tandem
the Bal ti nore County zoning office had, for a nunber of years prior
to Antwerpen’s petition for a special hearing, taken the position
that Section 233.2 permtted sal es of new but not used aut onobil es
in a B.M zone.

The Baltinore County Zoning Conm ssioner’s policy manual,
which is authorized by Section 26-135 of the BCZR, permts the
director of the zoning office to promulgate rules and policies as
a guide to the application of zoning regul ations. The policy
manual includes a chart of perm ssible uses in various zones. That
chart indicates that the use of property in a B.M zone for used
car sales is prohibited.

On Septenber 4, 2001, the Baltinore County Council passed
Bill 71-01. The purpose of that bill was to make it clear “that
new car sales are permtted as of right in the B.M zone but that

used-car outdoor sales areas were permtted in the B.M zone only

by special exceptions as part of a commercial planned unit

' The Baltinore County Council created three business zones — Business Light
(B.L.), B.M, and B.R. The least intense is the B.L. zone, and the nost intense is
the B.R. zone. The B.M zone is mediumdensity. The B.R zone allows all the uses
permtted in the B.M zone but not vice-versa.

2



devel opnent ["PUD]. . . .7 Bill 71-01 was to take effect

Cct ober

The expl anat ory not e acconpanyi ng Bi | |

On Sept enber

71-01 was

19, 2001.

Bill 71-01 proposes to anend the Zoning
Regul ations in order to clarify the types of
autonobile sales facilities permtted in the
busi ness zones of the County.

Under current |aw, new autonobile sal es roons
are permtted in the BM (Business, Mjor)
zones of the County as a mtter of right,
whil e used car sales are permtted by special
exception in the BR (Busi ness, Roadsi de) zones

of the County. A recent decision by the
County Board of Appeals has caused sone
confusion in this area. The Board has

recently held that since there is no
definition of the term*®autonobile sal es rooni
in the Zoning Regul ations, both new and used
car facilities are permtted as a matter of
right in the BM zones.

Bill 71-01 proposes to anend Section 233.2 of
the Zoning Regulations (uses permtted by
right in the BM zones of the County) by
clarifying t hat new autonobile sal es
facilities are permtted as a matter of right
in the BM zones of the County.

The bill al so anends Section 440.4.C. in order
to permt a used notor vehicle outdoor sales
area (currently permtted by special exception
only in the BR zones) in the BM zones by
special exception if it is part of a
commerci al planned unit devel opnent (PUD-C).

11, 2001, which was exactly one week after

on

71-01 reads as fol | ows:

Bill

enacted, a hearing was held before Deputy Zoning

Commi ssi oner Tinothy M Kotroco to consi der Antwerpen’s request for

heari ng.

The fact that the Baltinore County Counci

had passed

Bill 71-01 was not brought to the deputy zoning comr ssioner’s



attention at the hearing. This |apse was possibly due to the
absence of any opponents to Antwerpen’s request.

On Sept enber 18, 2001, the deputy zoning comr ssioner filed a
four-page “finding of fact and conclusion of law in which he
resolved the issue raised in the request for hearing. He said, in
material part, as follows:

Historically, the Zoning Ofice (the
Depart nent of Permts and Devel oprent
Managenent {DPDM ), has al ways construed
section [233.2] to be limted to only new
vehi cl es. That construction is based on a use
designated in Section 236.4 of the B.C Z R
whi ch defi nes the speci al exceptions pernitted
in the B.R zones. Therein, a designated use
is “a wused notor vehicle outdoor area,
separated from a sales agency building.”
Since this use is identified in the B.C.Z. R
the Zoning O fice has opined that, when these
two uses are considered in conjunction wth
one another, that the wuse designated in
Section 233.2 (i.e.[,] autonobile sales room
and adj oi ning outdoor sales area. . .) is for
new cars, only. The reasoning is that because
the use defined in Section 236.4 designated
used vehicles, the absence of such | anguage in
Section 233.2 nust nean that the vehicles to
be sold are new.

To say the least, this interpretation
endorsed by DPDMis strained. Not only does
the wuse designated in Section 233.2 not
utilize either the words “new’ or “used,” but
t he uses described in Sections 233.2 and 236. 4
above are clearly different. That is, certain
restrictions on the use described in
Section 236.4 relate only to an outdoor |ot,
wi t hout a buil di ng, whereas the use defined in
Section 233.2 clearly requires sone structure.

Conplicating the issue is the definition
of “service garage,” as set out in Section 101
of the B.C.Z. R The | anguage therein defines
that wuse as “a (garage, other than a
resi denti al gar age, where  notor driven
vehi cl es are stored, equipped for operation,
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repaired or kept for renuneration, hire or
sale.” ([ E] mphasis added[.]) Thus, sale of
notor driven vehicles is a primary conponent
of the service garage use. Servi ce garages
are permtted by right in the B.M zone.

In nmy judgnent, the proper approach is to
consider each petition on a case by case
basis. In reviewing the record of this case,
it is ny judgnent that the proposed use should
be permtted.

(Enphasi s added.)

The O fice of People’s Counsel for Baltinore County filed, on
Sept enber 28, 2001, a notice of appeal from the ruling by the
deputy conm ssi oner. Al so on Septenber 28, 2001, the State of
Maryl and issued a license to Prestige to sell used autonobiles on
the subject property. Twel ve days later, on Cctober 10, 2001,
Prestige began using the subject property for the sale of used
cars.?

Wil e the matt er was pendi ng before the Board of Appeals (“the
Board”), the People’s Counsel filed a notion to dism ss Antwerpen’s
petition for special hearing. The Peopl e’ s Counsel pointed out
that (1) Antwerpen’s appeal to the Board was de novo; (2) Bill 71-
01 allowed used-car sales in a B.M zone “only by a special
exception and under [the] Planned Unit Devel opnent - Commerci al

(PUD-C)” zone; (3) Bill 71-01 becane effective on Cctober 19, 2001;

(4) Antwerpen had obtained no special exception; and (5) under

2 The October 10, 2001, date was obtained froma letter found in the record
extract from the Maryl and Department of Mtor Vehicles addressed to Antwerpen’s
counsel. The letter reads:

Pursuant to our tel ephone conversation regarding 3636 LLC
T/ A Prestige Imports (U4849), our records show the above
deal ership went into business on October 10, 2001. The
zoni ng form was approved on September 25, 2001.
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principles set forth in Powell v. Calvert County, 368 M. 400
(2002), the Board was required to apply the law as it presently
stands. Penultimtely, novant asserted that applying that current
law, Antwerpen had no right to operate a used-car |lot on the
subj ect property without a special exception and therefore the
request for special hearing should be dism ssed.
At the hearing before the Board, counsel for Antwerpen argued:
(1) at the tinme the petition for hearing was filed, operating a
used-car lot in a B.M zone was legal; (2) in the request for a
special hearing, Antwerpen sinply wanted the deputy zoning
commi ssioner to confirmthe fact that he had a right to operate the
used-car lot inthe B.M zone; and (3) at the tinme Bill 71-01 went
Into effect, Antwerpen had al ready establi shed a nonconf orm ng use.
Counsel for Antwerpen sunmmarized his argunment as foll ows:
What we were doing in this particul ar case was
permtted as of right in a B.M zone, and
therefore, when the anendnent [Bill 71-01]
kicked in in this case, all it changed was it
turned us from being a conform ng use under
the then-present zoning regulations to a non-
conformng wuse under the present zoning
regul ati ons.
In other words, Antwerpen contended that it had vested rights to
conti nue using the property for used-car sales as of October 19,
2001, the effective date of the statute.
In its opinion, the Board said, in pertinent part:
In support of its position, [Antwerpen]
cite[s], anbng other cases, a case deci ded by
this Board In The Matter Of The Application of
G.C. & R.L., Ltd., Case No. 99-324-SPH, in

which this Board held that a wused car
operation was allowed in a B.M zone since the
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| anguage of the [then] current |legislation did
not appear to restrict the autonobile
deal ership to a new car operation. That case
was appealed by People’'s Counsel to the
Circuit Court for Baltinmore County in Cvil
Action No. 3-C-00-3846. The [c]ourt returned
the case to the Board for clarification. The
Board affirmed its earlier decision on
March 25, 2001, and the case is back before
the [c]ircuit [c]ourt.

* * *

Petitioners contend that they never
sought a speci al exception but only a
decl arati on by t he [ d] eputy [ z] oni ng
[ c] onmi ssioner that what they were proposing
to do was in conformance with the law. They
contend that as long as the Zoning
Comm ssioner was right, that is, that the
operation of a used autonobile facility was in
conformty with the zoning regulations as of
the tinme that the use began, Antwerpen’s use
is permssible, even after the anmendnent to
the zoning regul ations, because it becane a
| awf ul nonconform ng use. They cite Mayor and
City Council of Baltimore v. Dembo, Inc., 123
Md.  App. 527, 531 [(1998)], and ILone wv.
Montgomery County, 85 WM. App. 477, 496
(1991). These cases stand for the proposition
t hat “a | awf ul nonconf or m ng use i's
est abl i shed i f a property owner can
denonstrate that before and at the tinme of the
adopti on of the zoning ordi nance, he was usi ng
his land in a then-lawful manner for a use

which by later legislation became non-
permtted.”
* * %
Decision

.. . Wile the Board did interpret
§ 233.2 of the BCZR to allow the operation of
a used car dealership in a B.M zone in the
G.D. & R.L. case (Case No. 99-324-SPH), that
decision was contrary to a |ong-standing
interpretation of [c]ounty agencies. In
addition, the decision was appealed by
People’s Counsel to the Grcuit Court for
Baltinore County and said appeal is still
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pendi ng; therefore, the decision cannot be
interpreted as being the law in effect at the
time t hat t he [p]etitioners sought
clarification before the Zoning Conmm ssi oner.
It is the Board's understanding that the
building at 36 Brenbrook Drive is still
unoccupied, and therefore the [p]etitioners
cannot claim a nonconformng use since no
utilization has been made of the building at
this tinme for used car sales. However, even
if the used car operation had been begun at
the property, the Board would still find that
the [p]etitioners acted at their own risk, and
t hat, because of the pending appeal, they had
no vested right in the operation of a used car
deal ership at that site.

The Board relies on the decision of Judge
Cathell in the Powell case (supra) and finds
that the new | aw effective Cctober 19, 2001
in which the Council anmended § 233.3 and
8 440.4, is controlling. The appeal of Deputy
Zoni ng Conmmi ssi oner Kotroco’s decision by the
Peopl e’ s Counsel brought the matter before the
Board in a de novo posture. H's ruling could
not be effective pending the decision by this
Boar d.

(Enmphasi s added.)

There was no support in the record for the Board's
“under st andi ng” that Antwerpen’s building at 36 Brenbrook Drive
(the subject property) was “still wunoccupied.” Mor eover, the
People’s Counsel, in his argunent to the Board, never even
suggested that Antwerpen had not operated a used-car |ot on the
prem ses between the time of the deputy zoning conm ssioner’s
deci si on and Cctober 19, 2001, the effective date of Bill 71-01.

Antwerpen filed, inthe Grcuit Court for Baltinore County, a
petition for judicial review of the Board s decision. The circuit
court affirmed the Board' s decision to grant People s Counsel’s

notion to dismss. It did so on the basis that (1) Antwerpen had
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failed to show a nonconform ng use and (2) therefore, because a
reviewi ng court nust apply the law in effect at the time of its
deci sion, Antwerpen had no right to use the land in question for
used-car sales at any tine after Cctober 19, 2001.

This timely appeal followed.

II. ANALYSIS

Antwerpen first argues that the circuit court erred when it
affirmed the Board's grant of the notion to dism ss on the grounds
t hat Antwer pen was not operating an autonpbile deal ership on the
subj ect property prior to Cctober 19, 2001. In support of that
argunment, Antwerpen points out that the Board “ruled only on
People’s Counsel’s notion to dismss,” and therefore there was
“never any evidence heard by the [Board] at the hearing on the
nmotion to dismss.” Appellants also point out, accurately, that
their counsel clearly proffered to the Board that a used-car
deal ershi p was bei ng operated on the subject property prior to the
effective date of Bill 71-01

W agree with Antwerpen that this case should not have been
di sm ssed on the grounds that Antwerpen never utilized the property
for used-car sales before Cctober 19, 2001.

Prior to listening to argunent by counsel at the hearing, the
Board nade it clear that it would consider only | egal issues, i.e.,
those issues raised by the People’s Counsel in its notion to
di smss. And, as nentioned supra, People’s Counsel argued that the

case should be dismssed for two intertwined reasons, viz:



(1) Antwerpen has no vested right to use the property for used-car
sal es because the deputy zoning conmm ssioner’s ruling was never
final inasmuch as it was the subject of a de novo appeal, and
(2) the Board was required to apply the provisions of Bill No 71-
01, which was the lawthat was in effect at the tine the Board nmade
its ruling. Therefore, Antwerpen had no reason to put on evidence
showi ng a pre-Cctober 19, 2001, non-conform ng use.?

For the foregoing reasons, we shall assunme, arguendo, that
Ant wer pen’ s counsel accurately represented to the Board that his
client operated a used-car |ot on the property prior to Cctober 19,
2001. Therefore, the issue to be decided becones: Did the Board
err* when it ruled, in the alternative, that appellants did not
obtain vested rights in the property because the grant of the
relief prayed for in the special hearing was on appeal as of the
dat e appellants conmenced using the property for the sale of used
cars?

The parties to this appeal agree that (1) the Board, when it
revi ewed the deputy zoni ng conmm ssioner’s decision, was obliged to
follow the dictates of the Baltinore County Zoning Regul ations
(BCZR) that were in effect at the date of the hearing before the
Board, and (2) as of the date of the hearing before the Board, Bil

71-01 was in effect. \Were the parties part conpany concerns a

®Inhis brief filed in this Court, Peopl e’ s Counsel does not contend that this
case can be deci ded based on the i ssue of whet her Antwerpen proved that the property
was used for the sale of used cars prior to the effective date of Bill 71-01

“ We review the decision of the agency, not the decision of the circuit court.
Abbey v. University of Maryland, 126 MJ. App. 46, 53 (1999); Ahalt v. Montgomery
County, 113 Md. App. 14, 20 (1996).

10



narrow i ssue, viz: By operating a used-car lot on the prem ses
bet ween Cctober 10 and Cctober 19, 2001, did Antwerpen acquire a
vested right to continue operating a wused-car |ot there?
Appel | ants request that we answer that question in the affirmative.
More specifically, appellants claimthat by using the property for
approximately nine days prior to the effective date of Bill
No. 71-01, they obtained a non-conform ng use.
The Law Governing Nonconforming Use

One  of the earliest Maryl and cases
di scussing the right of a property owner with
a legal use to continue that use after passage
of a new zoni ng ordi nance maki ng the use non-
perm ssible is Amereihn v. Kotras, 194 Md. 591
. . (1950). In Amereihn, the Court of
Appeal s expl ai ned t he rational e for
recogni zi ng nonconform ng uses as foll ows:

If a property is used for a factory, and
thereafter the nei ghborhood in which it
Is located is zoned residential, if such
regul ations applied to the factory it
woul d cease to exist, and the zoning
regulation would have the effect of
confiscating such property and destroying
a vested right therein of the owner.
Manifestly this cannot be done, because
it would amount to a confiscation of the
property, and nonconformng use iSs a
vest ed right and entitled to
constitutional protection.

Id. at 601 . . . . Since 1950, Maryland
courts have developed and refined the |aw
regarding the respective rights of zoning
authorities and owner s of properties
qual i fyi ng as nonconform ng uses. See, e.qg.,
Board of Zoning Appeals v. Meyer, 207 M. 389,
114 A 2d 626 (1955) (holding that when a
property owner at tinme of adoption of |ast
conprehensive zoning was using |land for use
which by new | egislative action becane non-
permtted, t he owner has a | awf ul
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nonconf orm ng use); County Comm’rs v. Zent, 86

Ml. App. 745, 587 A 2d 1205 (1991) (explaining

perm ssible intensification of nonconformng

use as conpared to i nperm ssi bl e “extension”);

McKenny v. Baltimore County, 39 M. App. 257,

269-70, 385 A.2d 96 (1978) (defining four

factors to determ ne whether current activity

is wwthin the scope of nonconform ng use).
Mayor & City Council of Baltimore v. Dembo, 123 Md. App. 527, 537-
38 (1998).

Appel | ee contends that appellants did not obtain a vested
right to use the property as a used-car lot at any tinme prior to
Cct ober 19, 2001, because (1) appellants needed zoni ng approval to
operate a used-car |lot on the property; (2) although they obtained
approval of the use fromthe deputy zoning comm ssioner prior to
Oct ober 19, 2001, the zoning conmm ssioner’s deci sion was on appeal
as of the effective date of Bill 71-01; and (3) therefore the rule
enunciated in Powell v. Calvert Co., 368 M. 400 (2002), was
appl i cabl e.

In Powell, one Janes G aner (respondent) owned a fourteen-acre
parcel of |and on which he operated an excavati on busi ness. 1Id. at
402-03. G aner began to store construction equi prent and naterial s
(such as topsoil and gravel) on the property. Id. It was
thereafter determined that G aner needed a special exception to
store such material legally. 1d. Ganer applied for and obtai ned
a special exception fromthe Calvert County Board of Appeals to
allow himto store equipnent and material on the prem ses. Id.

But Graner’s neighbors filed a petition for judicial review of the

Board's grant of the special exception. Id. at 404. The Grcuit
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Court for Calvert County affirmed the Board’s grant of the speci al
exception. An appeal was then filed to this Court. I1d. at 405.
Wi |l e the appeal was pendi ng, a Calvert County zoni ng ordi nance was
anended so as to disallow the use of the property for “outdoor
storage in connection with commercial and/or industrial uses,”
i ncluding the storage of “machinery and equi pment in connection
Wi th excavation and/or contracting business.” 1d. at 405.

A panel of this Court, in an unreported decision, remanded t he
case to the Board because the state of the record prevented the
panel from deciding whether there was substantial evidence to
support the grant of the special exception. 1d. On remand, the
Board once agai n approved the special exception, but, in doing so,
failed to consider the change in the zoni ng ordi nance. I1d. at 406.
The circuit court found that, although there had been a change in
the applicable | aw, which neant that the special exception should
not have been granted, the respondent neverthel ess had obtained
vested rights, which protected himfromthe change in the law. I1d.
The circuit court, however, renmanded the case to the Board, due to
the Board’'s (alleged) failure to properly consider whether a
condition to the grant of the special exception had been net. I1d.
Petitioners, who were nei ghbors of the respondent, appealed to this
Court. Id. at 407. W affirnmed the Board s decision, holding
that, because the special exception was validly granted prior to
the effective date of the statute disallow ng a special exception

inlike cases, the respondent had obtained vested rights to the use
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of the property in conformance with the rights conferred by the
speci al exception. Powell v. Calvert County, 137 M. App. 425
440- 42 (2001).

The Court of Appeals reversed our decision, saying:

We hold that respondent did not obtain a
vested right to store his materials on his
property because he never obtained a final,
valid special exception, as he did not obtain
a special exception that was free of al
pending litigation.

Powell, 368 MJ. at 416 (enphasis added).

In support of the foregoing holding, the Court of Appeals
sai d:

The Court of Special Appeals opines that
t he speci al exception granted to petitioner by
the Board was never declared “unlawful or
invalid.” It makes no difference. [t was
still in litigation. Even if the special
exception was never “declared” invalid, it was
never a final valid special exception, which
would qualify respondent to begin to vest

rights in a zoning approval. As st at ed,
supra, upon the Board's original granting of
t he speci al exception to respondent,
petitioners sought j udi ci al revi ew.

Therefore, the “valid permt” never took final
ef fect because the litigation dealing with the
speci al exception had not reached its final
concl usi on.

Id. at 415 (enphasi s added).
Later in Powell, the Court nade the foll ow ng points:

We have held that a vested right does not cone
into being until the completion of any
litigation involving the zoning ordi nance from
which the vested right is clainmed to have
originated. In Ross v. Montgomery County, 252
Ml. 497, 250 A 2d 635 (1969), we stated that:

“The appellants have al so interposed,
as working in their favor, the theory of
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vested rights. Their contention being
t hat, because of the high price they paid
for the | and based on its then authorized
use for an apartnment hotel, their
expenditure for architect’s fees and the
cost incurred in site preparation, the
zoni ng regul ati ons whi ch the County seeks
to i npose have been rendered i noperati ve.

I N Mandel v. Bd. of County Comm’rs of
Howard County, 239 Md. 208, 208 A 2d 710
(1965), a change in zoning regul ations
was enacted while litigation was pendi ng
in respect to the use of the appellants’
property under t he f or mer zoni ng
regul ati ons. The appellants contended
that this violated their constitutional
rights. Judge Oppenheiner, witing the
opinion for this Court stated:

‘* * * this case is to be determ ned
under the law as it now exi sts, that
the appellants had not secured a
final decree establishing their
rights to use their properties for
the use permtted under the fornmner
classification, that they had no
vested rights, and that the change
in the regulations is not invalid
because it elimnates the proposed
use.’ Id. at 215, 208 A 2d 710.

The Court in Mandel aptly termed the
right acquired wunder the permt as
“inchoate’ and followed the rational e of
this Court in Yorkdale v. Powell, 237 M.
121, 205 A 2d 269 (1964), wherein Judge
Hanmond (now Chi ef Judge), speaking for
the Court said:

‘It would seemto follow fromthe
decisions in Banner [v. Home Sales
Co. D., 201 M. 425. 94 A 2d 264],
Lake Falls [ Ass’n v. Board of Zoning
Appeals of Baltimore County, 209 M.
561, 121 A 2d 809] and Grau [v.
Board of Zoning Appeals of Baltimore
County, 210 M. 19, 122 A 2d 824,]
that an applicant for rezoning to a
nore intense use of his property,
who has been successful before the
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zoning authorities and the circuit
court does not acquire a vested or
substantive right which may not be
wi ped out by | egislation which takes
effect during the pendency in this
Court of the appeal from the
sections below’ Id. at 126, 205
A 2d 269.”
Id. at 503, 250 A 2d at 638-39.
Id. at 412-13 (enphasi s added).

In the case sub judice, the Board rejected appellants’ vested
rights argument based on the principles enunciated by the Court of
Appeal s in Powell. The Board took the position that appellants
obt ai ned no vested rights because, at the time appel |l ants conmenced
using the property to sell wused cars, the grant of the relief
prayed for in the special hearing was on appeal.

Appel | ants contend that Powell is inapposite because, unlike
powell, here the | andowner did not need the decision reached after
a special hearing to start selling used cars on the property. This
is true, according to appellants, because on the date they
commenced selling used cars on the premses, Baltinore County
zoning regulations permtted such a use. In other words,
appel l ants take the position that in this case, unlike Powell and
its progeny, no perm ssion fromany zoning official was needed to
start selling used cars on the subject property.

Consi deration of the validity of the foregoi ng argunent makes
it necessary to ask why appellants bothered to request a speci al

hearing to decide their rights if, as they now contend, they had a

right to start selling used cars w thout perm ssion of the zoning
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of fice. Appellants answer that question by asserting: (1) to sel
used cars they needed a license issued by the Maryl and Depart nment
of Transportation (“DOT”); (2) to obtain the DOT license, they
needed the zoning office to affirmthat the property was zoned to
all owthe sale of used cars; (3) the Baltinore County zoning office
woul d not so affirm because it held the view that used-car sales
were prohibited in the B.M zone; and (4) therefore, appellants
needed the zoning conm ssioner to declare appellants’ rights.

A request for special hearing is, in legal effect, a request
for a declaratory judgnent. The appellants asked the zoning
conmi ssioner to declare that they had a right to operate a used-car
| ot on the property. The appellants needed this declaration not
only to get a DOT |license to sell used cars, but also to obtain an
occupancy permt. Wthout a favorabl e decision on the request for
speci al hearing, appellants could have obtained neither a |icense
nor a permt. Therefore, appellants did need the zoning office’s
approval to sell used cars on the property. But, just as rights
could not cone into being while the grant of a request for special
exception is on appeal, no right can be said to have vested that
emanated from the deputy zoning conm ssioner’s declaratory
judgnment, until that judgnment becones final.

We agree with the Board that Powell controls this case. In
pPowell, the Court of Appeals gave its inprimatur to the genera
rule that “vested right[s] [do] not come into being until the
conpletion of any litigation involving the zoning ordi nance from

whi ch the vested right is clained to have originated.” 368 M. at
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412. Here, the vested rights clainmed by appellants were based on
Section 233.2, which was anmended prior to the conpletion of the
subject litigation. At the tine appellants clainmed their rights
vested (Cctober 10, 2001, the date appellants comenced selling
used cars on the prem ses), the decision of the zoni ng exam ner had
al ready been appeal ed. Thus, appellants knew that the favorable
ruling by the deputy zoning conm ssioner, which they used to get a
DOT |icense and an occupancy permt, was subject to reversal in a
de novo appeal . By the time the de novo appeal was heard, the
amended ordi nance was in effect. Because the Board was required to
apply the law in effect on the date it heard the case, Mandel v.
Board of County Commissioners of Howard County, 238 M. 208, 215
(1965), the Board had no choice but to reject the zoning

commi ssi oner’s concl usion that used-car sales were permtted on the

property.

JUDGMENT AFFIRMED;
COSTS TO BE PAID BY APPELLANTS.
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