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Before McDondld, P. J., and Bandstraand C. L. Bosman*, 1.
PER CURIAM.

Haintiffs gpped as of right from an order granting summary digposition in favor of defendants
pursuant to MCR 2.116(C)(10). Plaintiffs are retired dtate digtrict judges who challenged certain
datutory provisions for didtrict judge compensation as a denia of equal protection of the laws under the
Michigan Condtitution. We vacate the order of the tria court and remand.

We note that the statutory scheme chdlenged by plaintiffs is clearly discriminatory on its face.
The gtatute provides thirty-sixth digtrict judges “shdl” receive an additiond sdary from the locd didtrict
control unit, while al other didtrict judges “may” receive such an additiond sdary as determined by a
local governing body. MCL 600.8202(2); MSA 27A.8202(2).

Faintiffs contend the trid court gpplied the wrong level of judicid scrutiny when it applied the
“rational bass’ test to review the satutory scheme in question. We agree.

When legidation is chdlenged as violative of the equa protection guaranteg, it is subject to one
of three levels of judicid scrutiny, the “rationa bass’, “srict scrutiny”, or “intermediate’ or “ heightened
scrutiny” tests. Doe v Dep't of Social Services, 439 Mich 650, 661-662; 487 NW2d 166 (1992).

* Circuit judge, gtting on the Court of Appeas by assgnment.

-1-



The intermediate levd of scrutiny applies when legidation classfies based on gender or menta capacity,
or when it carves out a discrete exception to a generd rule and the exception is no longer
“experimentd”. In these cases, the legidaion will only be uphdd if it is substantidly related to an
important sate interest. Id. at 662 & n 19; Manistee Bank & Trust Co v McGowan, 394 Mich 655,
671; 232 NW2d 636 (1975). The statutory provisons involved in this case gppear to belong in this
category. In support of their cdaim the classfication is “rationdly” related to a legitimate governmenta
purpose, defendants contend the State was free to begin with alimited or experimenta cdassficaion in
its move to fully fund dl State courts. If in fact the legitimacy of the classfication is, in part, tied to its
experimentd nature, the classfication should fal under the heightened or intermediate level of scrutiny.
Because both sides below presumed the burden of proof rested with the other, defendants presented
very little evidence to judtify the satutory scheme.

We therefore remand for further factfinding and application of the proper leve of scrutiny which
isthe heightened or intermediate leve rather than the rationd basis test utilized by the trid court.

We ds0 note for purposes of remand that when legidation is subject to intermediate scrutiny,
the state bears the burden of showing the legidation is substantidly related to an important Sate interest.
Dep't of Civil Rights ex rel Forton v Waterford Twp Dep't of Parks & Recreation, 425 Mich 173,
196; 387 NW2d 821 (1986). Thus, defendants must show the facidly discriminatory provisons
attacked by plaintiffs are substantiadly related to an important state interest. Id.

Vacated and remanded. We do not retain jurisdiction. No coststo any party.
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