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PER CURIAM.

Defendant gppedls by right his jury trid conviction of armed robbery, MCL 750.529; MSA
28.797, and possesson of a firearm during the commisson of a fdony, MCL 750.227b; MSA
28.424(2). Defendant pled guilty to habitud offender - second felony, MCL 769.10; MSA 28.1082.
We affirm.

This matter arises out of acar-jacking. The driver and two passengers of the vehicle in question
tedtified that defendant stole it from them a gunpoint while they were parked at a gas dation.
Complainants caled the police, the police spotted the vehicle and a high-speed chase ensued. 1t ended
when the vehicle crashed and the defendant had to be removed from the vehicle with heavy equipment.
Defendant tedtified at trid and did not dispute that he was driving the stolen vehicle when he was
aresed. But he contended that he did not sted the vehicle from complainants and only drove it
because his cousn's friend had threastened him.

Defendant’s first dlaim is that the tria court erred in denying his request for ajury ingtruction on
recelving or concealing stolen property (RCSP). At trid, defendant contended that RCSP is a cognate
lesser offense of armed robbery. On gpped, he contends that RCSP is a necessarily included lesser
offense of armed robbery." RCSP is not a cognate lesser offense of armed robbery. People v
Jackson, 158 Mich App 544, 558-559; 405 NW2d 192 (1987); People v Harris, 82 Mich App 135,

* Circuit judge, Sitting on the Court of Appeals by assgnment.
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137; 266 NwW2d 477 (1978) overruled on other grounds People v Hendricks 446 Mich 435, 450, n
20; 521 NW2d 546 (1994). A fortiori, RCSP is not a necessarily included lesser offense of armed
robbery. See aso Harris, at 137.2 Accordingly, defendant’s cdlaim that the trid court was obligated to
give a jury ingruction regarding RCSP because it is a necessarily included lesser offense of armed
robbery fails.

Defendant next clams that the trid court erred in denying his motion to suppress an inculpatory
gatement. In response to police questioning regarding how he got into the vehicle at issue, defendant
responded “| told them to get out.” Defendant contends that he did not voluntarily waive his rights to
counsdl and againgt compdled sdf-incrimination prior to making this satement. To be effective, a
waiver of Miranda® rights must be knowing and intelligent. People v Brannon, 194 Mich App 121,
130; 486 Nw2d 83 (1992).

When reviewing the voluntariness of a Statement, we review the trid court's
determination after a review of the entire record, and an independent determingtion is
made by this Court. However, great deferenceis given to thetrid court's assessment of
the credibility of witnesses, and its findings of fact will not be reversed unless dearly
erroneous. [Brannon, supra at 131.]

Here, defendant, following his car accident, was handcuffed to a gurney in a hospital when a
police officer goproached him. The officer informed him of his Miranda rights and defendant
responded that he understood them and was willing to discuss the incident. The officer asked how he
got into the vehicle a issue and defendant responded, “I told them to get out.” Defendant then
indicated that he wanted a lawyer present and the officer immediately discontinued questioning. The
officer tedtified that defendant was dert and provided appropriate and responsive answers to the
questions asked. He tedtified that defendant did not gppear to be under the influence of acohal or
narcotics and did not indicate that he needed food, water, or rest. The officer dso testified that the
head nurse attending defendant indicated that he had received no medication and was dert and
reponsve. The totaity of these circumstances indicate that defendant voluntarily waived his Miranda
rights. The fact that defendant was sufficiently dert to cut off questioning by requesting counsd is
particularly persuasive evidence that his prior waiver of Miranda rights was voluntary.*  Accordingly,
the triad court did not err in denying defendant’s motion to suppress the statement on this basis.

Findly, defendant clams that he was denied his condtitutiond right to confrontetion by the trid
court’s refusal to order the prosecution to disclose the crimind records of its witnesses. Specificdly at
issue are crimind histories available through the Law Enforcement Information Network (LEIN). Trid
court rulings regarding discovery in crimind cases are reviewed for an abuse of discretion. People v
Lemcool, 445 Mich 491, 498; 518 NwW2d 437 (1994). In People v Mack, 218 Mich App 359, 361-
362; 554 NW2d 324 (1996), this Court held that failure to order the prosecution to prepare LEIN
reports on its witnesses upon a defendant’s request constituted an abuse of discretion.”> Therefore,
under Mack (which was decided after the proceedings below in the present case) the trid court’s
decison not to alow defendant access to LEIN information regarding the prosecution witnesses would
condtitute error. However, such an error is subject to harmless error andlyss. Mack, supra at 364.
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Harmless-error andlyss, when conditutiona issues are involved, cals for a two-step
inquiry. Firg, we must determine whether the error is harmless beyond a reasonable
doubt. This test is met if the error had no effect on the verdict. Second, we must
determine whether the error was so offensive to the maintenance of a sound judicid
system that it can never be regarded as harmless. This standard is met when the error
was ddiberately injected by the prosecutor, if it deprived defendant of a fundamental
element of the adversarid process, or if it was particularly persuasive or inflammatory.
[Mack, at 364; citations omitted.]

Here, convincing evidence supported defendant’s conviction of armed robbery. The police found

defendant driving the vehicle. Although defendant denied taking the vehicle from the complainants, two
of the complainants identified defendant in a line-up, dl three complainants testified that they saw

defendant take the vehicle and drive away init, and a police officer testified that defendant told him that
he obtained the vehicle when he told the occupants to “get out.” In the context of this substantia

evidence supporting defendant’s conviction, any error in redricting defendant’s ability to impeach
prosecution witnesses could not have affected the verdict and was therefore harmless beyond a
reasonable doubt. See Mack, at 364. Moreover, the prosecution submitted additiona information on
gppedl that demondgrates that none of its witnesses had a crimina higtory; accordingly, any error in

denying discovery of LEIN information here was harmless beyond a reasonable doubt. This error was
not so offensve to our judicid system that it could never be regarded as harmless. Id. Although the
prosecutor requested that the court deny the discovery request, any error was the court’s alone and
was not particularly persuasive or inflammatory in the context of the overwheming evidence against
defendant. See Mack, at 364-365. Accordingly, any error in denying defendant’s discovery request
was harmless and does not require reversd of defendant’s conviction.

For these reasons, we affirm defendant’ s judgment of sentence.
Affirmed.

/9 Stephen J. Markman
/s Peter D. O'Conndll
/9 Danid J. Kely

! We bdlieve that the difference in defendant’s arguments below and on appedl is relatively minor. His
essentid clam of eror is the same: the trid court erroneoudy falled to ingruct the jury regarding a
charge on which it was required to indruct. We accordingly find the issue sufficiently preserved to
address it on the merits.

2 Defendant cites People v Hunter, 77 Mich App 759; 259 NW2d 216 (1977), in support of his
argument that receiving or conceding stolen property is a necessarily included offense of armed

-3-



robbery. Hunter does not support this proposition; rather, it clearly states that the two charges are
disinct offenses. Hunter, at 762.

® Miranda v Arizona, 384 US 436; 86 S Ct 1602; 16 L Ed 2d 694 (1966).

* Defendant cites Mincey v Arizona, 437 US 385; 98 S Ct 2408; 57 L Ed 2d 290 (1978) in support
of his pogtion that his waiver wasinvoluntary. However, the present caseis readily digtinguishable from
Mincey, in which the defendant was in intensive care; dipped in and out of consciousNEss, was recalving
medication; was attached to tubes, a catheter and intervenous feeding devices, and repestedly
requested that the interrogation stop until he could get alawyer.

® Because we ultimately find that any error regarding this issue was harmless, this holding of Mack is not
dispositive here.  Accordingly, the present matter does not require us to consder whether the Mack
Court correctly decided thisissue.



