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PER CURIAM.

* Circuit judge, sitting on the Court of Appeals by assgnment.
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Paintiffs goped the circuit court orders dismissng thar cams. Defendants Oakland Hills
Country Club and Bloomfield Township have filed cross appeds from the circuit court’s grant of partia
summary digpogtion rdaing to the vaidity of a right-of-way executed by defendant Oakland Hills in
1928. Paintiffs underlying dam involves damage caused when raw sewage from a sewer system
constructed benegth their home leaked into their basement. We affirm in part and reverse in part.

We firg address the claim raised on cross-apped by defendants/cross-appelants Oakland Hills
Country Club and Bloomfidd Township, whether the 1928 release of right-of-way conditutes a valid
easement.  We disagree withthe triad court’s conclusion that the release was “ expunged” by Myerling
Land Co v Spencer, 273 Mich 703; 263 NW 777 (1935).  Even though the Supreme Court, in
Myerling, determined that the drain commissioner lacked the jurisdiction to build the sewer line at issue,
the written release for the drain remained on file with the drain commissoner and was vaid pursuant to
MCL 280.6; MSA 11.1006. Whether vadid or not, the release was ill physicaly on file with the
commissoner’s office and is congdered a vdid public easement under the datute. See Kiesd
Drainage Bd v Hooper, 148 Mich App 381, 387; 384 NW2d 420 (1986). The trid court erred in
determining thet the right-of-way wasinvalid in this case.

Paintiffs argue on apped thet the trid court erred in granting defendant Oakland Hills Country
Club summary disposition. Because we conclude that the sawer at issue was a public drain under the
datute, we find that summary disposition was properly granted as to plaintiffs clams of trespass and
nuisance againg defendant Oakland Hills.  Defendant Oakland Hills lawful discharge into a public
sewer system cannot be said to be either atrespass or a nuisance.

Nor did the trid court et in granting summary disposition as to plaintiffs negligence dam that
defendant Oakland Hills failed to disclose a dangerous condition. Defendant Oakland Hills did not sl
the property directly to plantiffs and, as a matter of law, had no such duty to plaintiffs. Christy v
Glass, 415 Mich 684, 688, 696; 329 NW2d 748 (1982).

Pantiffs dso argue that summary digoostion was improper as to defendant Bloomfidd
Township. Weagree. Thetrid court erred in dismissing plaintiffs claim of trespass-nuisance. Asthe
parties acknowledge, there is a trespass-nuisance exception to governmenta immunity. Continental
Paper v Detroit, 451 Mich 162, 164; 545 NW2d 657 (1996); Hadfield v Oakland Co Drain
Comm'r, 430 Mich 139, 169; 422 NW2d 205 (1988).

At issue here is whether plaintiffs dlegations sufficiently established the eement of causation or
control by defendant Bloomfield Township. Control may be established where the defendant creates
the nuisance, owns or controls the property from which the nuisance arose, employs another to do work
that he knows is likely to create a nuisance, or is under a statutory duty to abate the nuisance.
Continental Paper, supra, a 165 n 7. Here, plaintiffs dleged that defendant Bloomfield Township
periodicdly maintained the sewer, responded to plaintiffs request for inspection, examined the sewer,
concluded that raw sewage had lesked from the sewer into plaintiffs basement, and cleaned the sewer.
Faintiffs dso dleged that defendant Bloomfidd Township had knowingly and intentionaly permitted
defendant Oakland Hills to continue to use the sewer despite its obvious State of disrepair. Viewed in a
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light mogt favorable to plaintiffs, plaintiffs dlegations were sufficient to judtify a finding that defendant
Bloomfield Township exercised requisite control over the sewer.

The trid court dso improperly dismissed plantiffs cam for taking property without just
compensation pursuant to MCR 2.116(C)(7) or (8). As defendant Bloomfield Hills notes in its brief,
the trid court evidently trested defendant’s motion under MCR 2.116(C)(10). We find that summary
disposition was improper regardiess of what court rule the tria court relied upon. The issue before this
Court on apped is whether plaintiffs stated a viable taking claim, and we conclude that they did. Seeln
the Matter of Virginia Park v Goldberg, 121 Mich App 153, 159-160; 328 NW2d 602 (1982).
Haintiffs dleged that defendant Bloomfidd Township was respongble for operating and maintaining
sawer lines within the township, and that the continued operation of the sewer at issue resulted in the
discharge of raw sewage into plaintiffs home and diminished the vaue of ther property, and that the
system was ultimately repaired by rerouting the sewer through another section of plaintiffs property.
Defendant responds by arguing that the Oakland County Drain Commissioner, rather than defendant, is
ligble for any damages for any taking in this case. Defendant’s fact-based defenses are genuingly
disputed by plaintiffs, and summary disposition was improper even under (MCR 2.116(C)(10).

We reverse the trid court’s ruling that, as a matter of law, the right-of-way in this case was
invadid. Thetrid court’s dismissa of plantiffs clams agang defendant Oakland Hills Country Club is
affirmed. The trid court’s dismissd of plaintiffS cdams againg defendant Bloomfidd Township is
reversed.

Affirmed in part, reversed in part. We do not retain jurisdiction.  No taxable costs pursuant to
MCR 7.219, neither party having prevailed in full.
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