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PER CURIAM.

Paintiffs apped as of right from an order granting defendant’s motion for summary digposition
pursuant to MCR 2.116(C)(10) on their clams for negligence and fraud. Defendant filed a cross-
gpped in this matter pursuant to MCR 7.207, arguing that the tria court should have granted hisMCR
2.116(C)(10) motion for summary disposition on additional grounds. We &ffirm.

Faintiffs are the named remainder beneficiaries of the will of Louis Elliman (“decedent”), who
died on November 2, 1987. Defendant was the co-persond representative of decedent’s estate, and
also served as counsd for the estate' s personal representatives. The other personal representative was
Charles Rubiner (“Rubiner”), defendant’s father, who died on February 21, 1991. Rubiner drafted
decedent’s will and the antenuptial agreement between decedent and his second wife, Mallie Elliman,
two documents that are at the heart of the present controversy.

*Circuit judge, Sitting on the Court of Appedls by assgnment.
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On November 8, 1962, decedent and Moallie Elliman executed an antenuptia agreement drafted
by Rubiner, whereby Mollie agreed to disclam her gatutory right to take against decedent’s will or
edate in exchange for a $100,000 devise. Decedent retained the right to give Mollie additiona
property during his lifetime or through his will. Attached to the antenuptial agreement was a schedule of
decedent’s assets and the March 31, 1961 baance sheet for decedent’s business, Elliman Stedl
Company. On June 28, 1983, decedent executed the will that Rubiner had drafted for him. By the
terms of the will and its first codicil, Mollie was to recelve decedent’s persona property and
$1,000,000 to be held in trust for her support. The will referenced the antenuptial agreement and stated
that it was “now in full force and effect.”

On January 27, 1988, after decedent’s degth, Molliefiled a petition for declaratory judgment in
probate court against defendant and Rubiner as the persond representatives of decedent’s estate
seeking to void the antenuptid agreement to alow her to exercise her statutory right to take againgt
decedent’s will. The probate court agreed with Mollie that decedent did not fully and fairly disclose his
asts when they entered into the agreement, and entered an order holding that the antenuptia
agreement was not enforceable. Thus, as provided in MCL 700.282(1); MSA 27.5282(1), Mallie
elected to take her statutory share againgt decedent’s will and became entitled to $7,300,000 from
decedent’ s estate.

Faintiffs alege that the end result of the invaidation of the antenuptia agreement was the
reduction of each of the six resduary shares they were to share under the terms of decedent’s will from
$1,740,579.12 to approximately $426,000. They filed the instant action againgt defendant on February
25, 1994, dleging as pertinent to this apped that defendant was negligent in falling to file a mapractice
clam againg Rubiner for his aleged negligence in drafting decedent’ s antenuptid agreement. The circuit
court granted defendant’s motion for summary digposition on plaintiff’s negligence clam based on the
court’sfinding that the invaidation of the antenuptia agreement was caused by decedent’ sfalure to fully
and fairly disclose his assets and not by any negligence in drafting the document. The court found,
however, that the claim was not barred by the statute of limitations.

After this order was entered, the court granted plaintiffS motion to amend their pleadings. In
their amended complaint, plaintiffs added a dlam of negligence for defendant’ s fallure to file suit againgt
Rubiner for negligently drafting decedent’s will and a clam of fraud for defendant’s aleged double-
billing of the edate for legd and fiduciary services. Plantiffs negligence clams and ther fraud dam
were disposed of pursuant to the circuit court’s award of summary disposition in defendant’s favor
pursuant to MCR 2.116(C)(10). The grant of summary disposition on these claims are the subject of

this apped.*
I

Paintiffs firs argue that the circuit court ered in granting defendant's MCR 2.116(C)(10)
moation for summary dispostion as to their negligence clam concerning the drafting of decedent’s will.
We disagree.



A motion for summary disposition brought under MCR 2.116(C)(10) tests the factua support
for apaty’scam. Ricev IS Mfg, Inc, 207 Mich App 634, 635-636; 525 NW2d 533 (1994). The
tria court should grant such a motion when, except as to the amount of damages, there is no genuine
issue asto any materid fact, and the moving party is entitled to judgment or partia judgment as a matter
of law. Nicita v City of Detroit (After Remand), 216 Mich App 746, 751; 550 NW2d 269 (1996).
This Court reviews the grant or denia of a motion pursuant to MCR 2.116(C)(1) de novo, using the
same standard required of the trid court, giving the benefit of any reasonable doubt to the nonmoving
party to determine whether a record might be developed which might leave open an issue upon which
reasonable minds could differ. Jackhill Oil Co v Powell Production, Inc, 210 Mich App 114, 117,
532 NW2d 866 (1995).

To edtablish a prima facie case of negligence, plaintiffs were required to establish: (1) that
defendant owed them a duty; (2) that defendant breached that duty; (3) that defendant’ s breach of duty
was a proximate cause of plaintiffS damages, and (4) that plaintiffs suffered damages. Baker v Arbor
Drugs, Inc, 215 Mich App 198, 203; 544 NwW2d 727 (1996). The circuit court concluded in its grant
of summary digpostion to defendant that the antenuptial agreement was not invalidated because of
Rubiner’s negligent drafting but because of his dient’s falure to fully disclose his assets.  The court
further found that the statement in the will that the antenuptid agreement was “in full force and effect”
was a0 incorrect because of decedent’ s failure to fully disclose his assets and not because of Rubiner’s
drafting. Because Rubiner did not commit legd mapractice in preparing the agreement and the will, the
circuit court concluded, defendant cannot be found negligent for failure to bring an action againgt him.

Paintiffs now repeat the argument they made to the circuit court that Rubiner breached a duty
owed to them as named residud beneficiaries of the will when he drafted the erroneous statement that
the antenuptia agreement was “in full force and effect.” Plaintiffs further argue that Rubiner had a duty
to review the antenuptia agreement and its schedules at the time he drafted the will to determine
whether the agreement was in fact “in full force and effect” under Michigan law.

We firgt note that plaintiffs do not contend that Rubiner failed to advise decedent to make a fulll
and complete disclosure of his assets when he drafted the antenuptial agreement.  Further, we do not
now know what was advised or said by Rubiner and decedent. Although plaintiffs argue that “some
commentators’ believe that an attorney drafting an antenuptia agreement has a duty to ensure that their
client makes full disclosure of their assets, they cite no Michigan case or Satute that establishes this duty.

We agree with the circuit court’s holding that it was decedent’ s failure to fully disclose his assets
that rendered the antenuptial agreement unenforceable and affected the complained-of statement in his
will, rather than any negligence committed by Rubiner. Where the atorney’ s actions are not the cause
of the plaintiff’s injury, there is no mapractice cause of action. Schlumm v O’Hagan, 173 Mich App
345, 360-361; 433 NW2d 839 (1988). Because plaintiffs could not maintain a mapractice action
againg Rubiner, the circuit court did not err in granting summary disposition to defendant on plaintiffs
dam that he was negligent in failing to file such an action.?



Defendant further argues on cross-gpped that the circuit court should have granted his motion
for summary digposition on the additiond bags that plaintiffs failed to establish they were the intended
third-party beneficiaries of the antenuptial agreement that Rubiner drafted for decedent and Mallie, and
therefore Rubiner did not owe them a duty of care. Because we have decided that, regardless of the
duty that Rubiner may have owed to plaintiffs, decedent’s falure to fully disclose his assets was the
cause of any injury suffered by plaintiffs, there is no need to address thisissue.

Next, plantiffs argue that the trial court erred in granting defendant's MCR 2.116(C)(10)
motion for summary disposition asto their clam for fraud. We disagree.

In Count IV of ther fird amended complaint, plaintiffs aleged that defendant had fraudulently
misrepresented the amount of fees to which he was entitled as counsd to the persond representatives of
decedent’ s edtate. Defendant moved for summary digposition as to this claim, arguing that the orders of
the probate court authorizing payment of his fees from the assets of decedent’s estate precluded
plaintiffs on the bads of res judicata from claming that he fraudulently misrepresented the amount of
money to which he was entitted. The circuit court disagreed with defendant’s contention on the res
judicata issue, but nonetheless held that plaintiffs failed to submit documentary evidence to support their
action for fraud. The court, therefore, granted defendant’'s MCR 2.116(C)(10) motion for summary
dispostion asto Count IV of plaintiffs firs amended complaint.

We find that the circuit court did not err in granting defendant’s MCR 2.116(C)(10) motion for
summary dispogtion. Plaintiffs were obliged to submit documentary evidence to support their clam that
defendant fagfied his billing satements. Skinner v Square D Co, 445 Mich 153, 160; 516 NW2d
475 (1994). They did not. Although plaintiffs assured the circuit court and this Court that evidence of
defendant’s fraud could be found in the files of the Oakland County Probate Court, this amounts to a
mere promise to offer factua support for their daim at trid, which isinsufficient to successfully oppose a
motion for summary disposition brought pursuant to MCR 2.116(C)(10). Cox v Dearborn Heights
210 Mich App 389, 398; 534 NW2d 135 (1995). Therefore, the trid court was correct in granting
defendant’ s MCR 2.116(C)(10) motion for summary digpostion asto plaintiffs clam of fraud.

Lastly, defendant argues on cross-gpped that the circuit court should have granted his motion
for summary dispogtion asto plaintiffs claim concerning the drafting of the antenuptial agreement on the
dternative ground that the claim was barred by the gpplicable statute of limitations. We disagree.

Generdly, an action for mapractice must be commenced within two years of when the clam
accrued. The gtatute of limitations applicable to an action for legal ma practice is two years or within Sx
months after a plaintiff discovers or should have discovered the exigence of a dam. MCL
600.5805(1), (4); MSA 27A.5805(1), (4), MCL 600.5838; MSA 27A.5838. Plaintiffs complaint is
based on defendant’ s dleged negligence during his service to the estate, which ended
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on February 26, 1992. Paintiffs filed the ingtant action on February 25, 1994. Therefore, plaintiffs
damwastimdy filed.

Affirmed.

/9 Mark J. Cavanagh
/9 HildaR. Gage
/9 Danid A. Burress

! Plaintiffs complaint and amended complaint also aleged that defendant was negligent in undercounting
the decedent’s Exxon stock in preparing the estat€' s tax return, which caused damages in the form of
pendties and interest charged againg the estate. Defendant twice moved for summary disposition on
this count, first arguing that the determination of federal and state authorities not to pendize the estate for
the undercounting of the stock defeated plaintiffs negligence cdlam, and then arguing that the clam was
barred by collateral estoppel. The circuit court, however, twice denied summary disposition on this
issue, finding that “whether plaintiffs can prove damages is an issue of fact,” and the dam was not
barred by collatera estoppel. Defendant did not gppedl the denid of summary disposition on thisclaim.

2 Plaintiffs vigoroudy argue that Mieras v DeBona, 204 Mich App 703; 516 NW2d 154 (1994)
edtablishes the duty of care owed by an atorney to third party beneficiaries of awill. We note that this
opinion was reversed by the Michigan Supreme Court in 452 Mich 278; 550 Nw2d 202 (1996).
Moreover, because we find that decedent’s failure to fully disclose his assets caused the antenuptia
agreement to fall, rather than any negligence committed by Rubiner, we do not need to discuss the
standard of care Rubiner owed to plaintiffs.



