STATE OF MICHIGAN

COURT OF APPEALS

RONALD EUGENE. STARKS, JR. UNPUBLISHED
April 8, 1997
Pantiff-Appdlant,
v No. 188486
Cheboygan Circuit Court
RONALD J. VARGA, LC No. 94-4011-NM

Defendant- Appellee.

RONALD EUGENE STARKS, JR.

Fantiff- Appellant,
v No. 190657
Alpena Circuit Court
DANIEL W. WHITE, LC No. 95-001493-NM

Defendant- Appellee.
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PER CURIAM.

Pantiff gopeds by right from trid court orders granting defendants motions for summary
dispogition regarding plaintiff’slegd mapractice clams. We affirm.

These cases arose out of defendants representation of plaintiff in acrimind matter. Plantiff was
arrested and charged with various drug-related offenses. At his crimind trid, heingsted on conducting
his own defense to alarge extent, utilizing his defense attorneys as legd advisors. Plaintiff went through
a succession of defense attorneys, accusing them of incompetence and conspiring with the tria judges
and prosecutor to cover up prosecutoria misconduct in investigating and charging him.  Specificdly, he

* Circuit judge, Sitting on the Court of Apped's by assgnment.
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clamsthat the judges, prosecutor and his own counsd conspired to conced the identity of a confidentia
informant and expose plaintiff to perjury charges, which charges were used as atool to pressure plaintiff
into accepting a plea bargain. Paintiff aso filed grievances againg his defense attorneys, two trid
judges and the prosecutor. Defendant Varga was the second of plaintiff’s atorneys. Plaintiff clams
Varga was unprepared, faled to present criticad evidence, and subjected him to a perjury charge in
connection with the dleged congpiracy. Defendant White was plaintiff’s find defense atorney, who,
while representing plaintiff, sought, over plaintiff’s objections, to have plaintiff declared incompetent to
assig in hisown defense. A forensic examiner gpparently found plaintiff incompetent to assst in hisown
defense but indicated that with proper trestment he could recover in time for his trid. Pantiff dso
accused White of participating in the dleged congpiracy. The crimind charges againgt plaintiff were
ultimately resolved by a plea bargain.

In # 190657, plaintiff first argues that the triad judge erred in refusing to sua sponte dsqudify
himsdlf to avoid the gppearance or actudity of impropriety, bias and injustice, and that the chief judge
aso abused his discretion in denying plaintiff’ s motion to disqudify thetrid judge. (Thetrid judgein the
present matter presded over a least one hearing in the underlying crimind matter; the chief judge
presded over the underlying crimind matter.) We review decisons regarding disqudification of ajudge
for an abuse of discretion. People v Bero, 168 Mich App 545, 549; 425 NW2d 138 (1988). MCR
2.003 governs disgudification of judges. “A judge is disqudified when he cannot hear a case
impartially pursuant to MCR 2.003(B). The court rule sets forth alist of Stuations that are deemed to
be the equivdent of an inability to hear a case impartialy.” Cain v Dep’'t of Corrections, 451 Mich
470, 494; 548 NW2d 210 (1996).

In In Re Forfeiture of $1,159,420, 194 Mich App 134, 151; 486 NW2d 326 (1992), this
Court held:

An actua showing of prgjudice is required before atria judge will be disqudified. The
party who chalenges a judge on the basis of bias or prejudice bears the heavy burden
of overcoming the presumption of judicid impartidity. [Citations omitted.]

In Wayne Co Prosecutor v Parole Bd, 210 Mich App 148, 155; 532 NW2d 899 (1995), this Court
held:

However, that showing is not required in Situations where experience teaches us that the
possibility of actud bias is too high to be conditutiondly tolerable, such as where the
judge has a financid stake in the outcome, has been the target of personal abuse or
criticism by a party, is enmeshed in other legd métters involving a party, or may have
prejudged the case because of previous participation in the proceedings.

First, we note that the trid judge properly dismissed plaintiff’s motion on procedura grounds
because it was not accompanied by a brief and plantiff’'s affidavit was defective. See MCR
2.119(A)(2), MCR 2.119(B)(1) and MCR 2.003(C)(2). Whether the disqualification issue was
properly decided is not preserved for gppellate review when the motion is defective under the court
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rules. People v Bettistea, 173 Mich App 106, 123; 434 NW2d 138 (1988). Accordingly, the issue
here is exclusvely whether the circumstances warranted sua sponte disqudification.

Fantiff suggests numerous theories indicating bias on the pat of the trid judge MCR
2.003(B)(1) provides that a judge is disqudified when he cannot impartidly hear a case because he is
“persondly biased or prgjudiced or prejudiced for or againgt a party or atorney.” Plantiff contends
that disqudification was required because the trid judge had presided over a hearing in the underlying
crimind matter as wdl as previous crimind matters involving plaintiff. However, “[m]erdly proving that
ajudge was involved in aprior trid or other proceeding againgt the same defendant does not amount to
proof of bias for purposes of disqudification.” People v Upshaw, 172 Mich App 386, 388; 431
NW2d 520 (1988), citing People v White, 411 Mich 366, 386, 308 NW2d 128 (1981). Paintiff next
clams that disqudification was required because he filed a complaint regarding the trid judge with the
Judicid Tenure Commisson. The Bero Court stated, at 552:

[W]e disagree that the mere filing of a party's or atorney's complaint is sufficient to
require automatic disquaification. To hold otherwise would dlow an atorney to judge
shop by filing even frivolous grievances. We note that the Judicid Tenure Commission's
proceedings are confidentia as to the judge until acomplaint isfiled by the commission,
the judge is privately censured, or the investigation is dismissed. MCR 9.207. Hence,
we believe that disqudification is not required until the judge is privately censured or a
complaint isfiled by the Judicid Tenure Commisson itsdf.

Here, thereis no evidence that plaintiff’s complaint to the Judicid Tenure Commission proceeded to the
point that disqudification was required. Pantiff next contends that disqudification was required
because defendant and the tria judge were friends and because defendant practiced before the trid

judge. However, plantiff falled to sufficiently substantiate this claim to meet his burden of demondtrating
that the reationship between the trid judge and defendant actudly biased the judge in favor of
defendant, i.e,, to overcome the presumption of judicia impartidity. See Forfeiture, supra at 151.

“[S]uspicions do not condtitute proof of partidity or preudice” Upshaw, supra at 388. None of
plantiff’s dlegations of bias by the trid judge demonsgtrate actud bias or overcome the presumption of
judicid impartidity. Pantiff’'s dlegations of bias by the trid judge in #188486 (who was completdly
uninvolved in the underlying crimina proceedings) smilarly fall to demondrate actud bias or overcome
the presumption of judicid impartidity.

More problematic is plaintiff’s clam in #190657 that the trid judge and chief judge should have
disqualified themselves because they were named as aleged coconspirators in daintiff's complant.*
MCR 2.003(B)(2) and (B)(6)(d) state:

A judge is disqudified when the judge cannot impartialy hear a case, including but not
limited to ingances in which:

(2) The judge has personad knowledge of disputed evidentiary facts concerning the
proceeding.
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(6) Thejudge . . .

(d) is to the judge's knowledge likely to be a materid witness in the
proceeding.

Ordinaily, a judge should disquaify himsaf when specificaly named as a conspirator in a complaint
because “the posshility of actud bias is too high to be conditutiondly tolerable” Wayne Co
Prosecutor, supra at 155. See adso Aetna Life Ins Co v Lavoie, 475 US 813, 822; 106 S Ct 1580;
89 L Ed 2d 823 (1986) (“[U]nder the Due Process Clause no judge ‘can be ajudge in his own case
[or be] permitted to try cases where he has an interest in the outcome.””) Indeed, we can envison few
gtuations in which disqudification would not be required when, as in the present case, ajudge is named
in acomplaint as a conspirator in wrongdoing.

Here, however, the highly unusud circumstances demondrate that the possibility of actua bias
was not S0 high as to require disqudification. During the underlying crimina proceedings, plaintiff was
found incompetent to asss in his own defense. In motions, grievances, and the present mapractice
actions, plaintiff pursued a conspiracy theory that he aleged included both defendants, the prosecutor
and both the trid judge and chief judge in #190657. We note that while plaintiff dleged in his complaint
in #190657 that both the trid judge and chief judge were a part of this conspiracy, he did not name
them as parties® Our review of the record indicates that plaintiff has failed to provide any corroboration
of this conspiracy theory. If plaintiff could have raised a genuine factud issue regarding this theory, he
would have done s0 in response to defendants motions for summary disposition. As discussed below,
in both #188486 and #190657, the tria judges agppropriately granted the summary disposition motions,
which required consderation of the substance of plaintiff’s conspiracy dams. Paintiff has had severd
opportunities to present evidence confirming this conspiracy theory and has falled to do so. When a
party makes unsubstantiated charges toward a judge, we cannot ignore the possibility that such charges
are an atempt to judge-shop. Here, plantiff leveled unsubstantiated conspiracy charges at virtualy
everybody involved in his crimina proceedings, as well as making independent charges of bias against
the trid judge in #188486.3 In Bero, supra a 522, this Court specifically found that “the mere filing of
a paty's or atorney's complant” with the Judicid Tenure Commission did not require automatic
disqudification in part because “to hold otherwise would alow an atorney to judge-shop by filing even
frivolous grievances” Similarly, automatic disqudification on the mere filing of a complaint naming a
judge would dlow plaintiffs to judge-shop by induding frivolous alegations of wrongdoing by ajudgein
acomplaint. Our review of the record here convinces us that plaintiff utterly faled to subgtantiate the
conspiracy dlegations and that the trid judge and chief judge accordingly did not abuse their discretion
in falling to disqudify themselves on the bass of such dlegations.

Further, we believe that it is relevant to note that the judicid action at issue is a decison on a
motion for summary disposition that we review de novo. See Sehlik v Johnson (On Hearing), 206
Mich App 83, 85; 520 NW2d 633 (1994). Plaintiff accordingly had an gpped of right, of which he
avaled himsdf, before an pand which was not obligated to accord any deference to the substantive
determination of the tria court. Therefore, the circuit court’s actions in this case were subject to an
additional check.. We note that if it had been necessary to remand this matter for fact-finding or trid,
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reessgnment to another judge would have been appropriate in light of the alegation that the trid judge
was a Cco-conspirator.

Whileit is the extreordinarily rare case in which ajudge ought to be permitted to St in judgment
on amatter in which he is dlegedly involved, we believe this to be such acase. If there were one shred
of evidence supporting the dleged congpiracy, we would view this case differently. However, to require
the judicia system to devote additiona resources to this matter is necessarily to require that it devote
fewer resources to subgtantialy less frivolous matters. We cannot alow excessvely contumacious
litigants to unduly burden the judtice syssem with unsubstantiated claims at their pleasure and thereby
require the diverson of such resources. Further, we believe that the integrity of the court system is
implicated, not only by judges presiding in meatters in which they have a potentid interest, but aso by the
potentid for judge-shopping inherent in the ingtant conduct.

Next, plaintiff clams in both #188486 and # 190657 that the trid courts erred in granting
defendants motions for summary disposition. This Court reviews decisions on motions for summary
disposition de novo to determine if the moving party was entitled to judgment as a matter of law.
Sehlik v Johnson (On Rehearing), 206 Mich App 83, 85; 520 NW2d 633 (1994).

MCR 2.116(C)(8) permits summary disposition when the opposing party has failed to
date a clam upon which rdief can be granted. A motion under this subsection
determines whether the opposing party’s pleadings dlege a prima facie case. The court
must accept as true dl wdl-pleaded facts. Only if the dlegations fal to date a legd
cdam issummary dispostion pursuant to MCR 2.116(C)(8) vaid. [Id.]

MCR 2.116(C)(10) permits summary dispodtion when, except for the amount of
damages, there is no genuine issue concerning any materid fact and the moving party is
entitled to [judgment] as a matter of law. A court reviewing such a motion must
consder the pleadings, affidavits, depositions, admissons, and any other evidence in
favor of the opposing party and grant the benefit of any reasonable doubt to the
opposing party. [Id]

In Smko v Blake 448 Mich 648, 655; 532 NW2d 842 (1995), the Court set forth the
eements of alegd mdpractice clam:

In order to dae an action for legd mdpractice, the plantiff has the burden of
adequatdly dleging the following eements:

(2) the existence of an attorney-dlient relationship;
(2) negligence in the legd representation of the plaintiff;
(3) that the negligence was a proximate cause of an injury; and

(4) the fact and extent of the injury aleged.
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In Schlumm v Terrance J O'Hagen, PC, 173 Mich App 345; 433 NW2d 839 (1988), asin
the present cases, the plaintiff sued his attorney for legd mapractice after pleading guilty to crimind
charges. This Court affirmed summary dispogtion in favor of the defendant because “the injuries
dleged arose from plaintiff’s incarceration for his guilty plea, not defendant’s negligence” Schlumm, at
361. Here, plantiff’s guilty plea, reflecting commission of the charged crimina offense, rather than any
dleged negligence by defendants, proximately caused his incarceration.  Accordingly, the trid courts
properly granted defendants motions for summary disposition because no factud development could
possibly justify recovery. See Simko, supra at 654.

Moreover, even if the complaints a issue could be congtrued to dlege injuries other than
plantiff’s incarceration (eg., a longer incarceration than if defendants had not engaged in the aleged
malpractice), summary disposition would have been warranted pursuant to MCR 2.116(C)(10).
Faintiff falled to provide documentary evidence that raised a genuine factuad issue regarding negligence
on defendants part. That is, he faled to raise a factud issue regarding whether defendants “acted as
would an atorney of ordinary learning, judgment, or skill under the same or smilar circumstances’ or
whether any “dleged acts or omissons were a matter of trid tactics based on reasonable professiona
judgment.” Smko, supra a 659. Accordingly, summary digpogtion in favor of the defendants was
proper on this bass aswell.

Findly, in #190657, plaintiff claims that the trid court violated his due process rights by denying
him reasonable access to the court by refusing him permisson to appear in person for a pretrid
conference. A prisoner’s right to appear in civil proceedings “rests in the sound discretion of the triad
court.” Hall v Hall, 128 Mich App 757, 761-762; 341 NW2d 206 (1983). The Hall Court stated
that relevant factors in exercising this discretion include:

whether the prisoner’s presence will subgtantidly further the resolution of the case, the
security risks presented by the prisoner’s presence, the expense of the prisoner’s
transportation and safekeeping, and whether the suit can be stayed until the prisoner is
released without prejudice to the cause asserted. [Hall, at 762.]

Here, plaintiff’s presence a the pretria conference would not have subgtantidly furthered resolution of
the case, nor was it essentid to maintaining his action.  Accordingly, we find no abuse of discretion in
thetrid court’sdenid of his motion to be present at the conference in person or by conference call.

For these reasons, we affirm the orders granting defendants motions for summary disposition.
Affirmed. Defendants being the prevailing parties, they may tax costs pursuant to MCR 7.219.

/9 Stephen J. Markman
/s Peter D. O'Conndll
/9 Danid J. Kely



! Paintiff’s complaint in # 190657 is missing from the lower court record. However, in his June 21,
1995 motion to disquaify the judges, he avers that they are both named in his complant as
coconspirators. Also, in # 188486, plaintiff named the chief judge as a cocongpirator in his complaint
and named both the chief judge and trid judge as witnesses.

2 Further, if plaintiff had attempted to bring an action againgt the judges, he would have had to contend
with the immunity accorded judges under MCL 691.1407(5); MSA 3.996(107)(5).

? We dso note that the judge origindly assigned to # 188486 sua sponte disquaified himsdlf on the
bass that defendant Varga “has regularly gppeared, and will continue to appear under contract . . . as
counsd for indigent defendants’ before him.



