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PER CURIAM.

In this medical malpractice action, plaintiff appeds as of right the June 21, 1995, order of the
Wayne Circuit Court entering judgment of no cause of action in favor of defendants, Dr. Luis Camero
and Dr. Mohd Jafri. We reverse and remand for anew trid.

Faintiff raises multiple issues on apped; however, we find one to be digpogtive. Plaintiff argues
that the trid court erred by denying her motion for mistria based on defense counsd’s improper
comments. We agree.

When reviewing asserted improper conduct by a party’s lawyer, this Court must first determine
whether the lawvyer's action was error and, if so, whether the error requires reversal. A lawyer’'s
comments usudly will not be cause for reversa unless they indicate a deliberate course of conduct
amed at preventing a fair and impartia trid. Reversal may aso be required where counsel’ s remarks



were such as to deflect the jury’s atention from the issues involved and where they had a controlling
influence upon the verdict. Wilson v General Motors Corp, 183 Mich App 21, 26; 454 NW2d 405
(1990).

Generdly, counsd may discuss the character of witnesses, the probability of the truth of
testimony given on the stand, and may, when there is any reasonable basis for it, characterize testimony.
Kern v & Luke's Hosp Ass'n of Saginaw, 404 Mich 339, 353-354; 273 NwW2ad 75 (1978).
However, witnesses should not be subjected to persond attacks and unsubstantiated ingnuations.
Wayne Co Bd of Road Comm'rs v GLS LeasCo, 394 Mich 126, 134; 229 NW2d 797 (1975).
Each party is entitled to present its case on the merits, free from remarks of opposing counsel which
may prejudice the jury and divert its atention from the red issues. 1d. This Court will require a new
trial when an atorney, through questioning or argument, shows a studied purpose to pregudice the jury.
Wilson v Silwill, 411 Mich 587, 605; 309 Nw2d 898 (1981).

The Supreme Court has addressed whether the comments of defense counsel deprived the
plantiff of afair trid in three cases. In Wayne County Bd, supra, and Kernv & Luke’sHosp Ass'n
of Saginaw, 404 Mich 339 (1978), the court held that the conduct of counsdl toward the opponents
witnesses was S0 egregious as to deprive the losing parties of afair trid. In Wayne County Bd, counsdl
repeatedly bdittled the defense witnesses through innuendo and unfounded accusations that they were
lying. In Kern, defense counsd repeatedly indicated that the plaintiffs expert witnesses were
“professond experts’ who were in colluson with each other and whose testimony had been *bought,”
despite the absence of evidence as to the charges. However, in Wilson v Stilwill, supra, the Court
found no error requiring reversa. The court concluded that defense counsd’ s questioning of the expert
witness did not harass or belittle him; there were no accusations of lying; and in contrast to the repetitive
comments in Wayne County Bd and Kern, there was only a sngle improper comment during closing
arguments.

Most medical malpractice cases involve a “béttle of the experts” Because of its relevance to
credibility, it is proper to cross-examine an expert regarding the frequency with which he tedtifies in
court or is otherwise involved in lawsuits. See Wilson v Stilwill, supra at 599-600. Furthermore, it is
not improper to characterize an expert as a professona witness when such a characterization is
supported by the evidence. Heins v Detroit Osteopathic Hosp Corp, 150 Mich App 641, 644-645;
389 NW2d 141 (1986). However, defense counsdl is not entitled to harass or belittle a witness, or to
make unsubstantiated accusations that the witnessislying. 1d. at 606.

After carefully reviewing the record, we conclude that defense counsd’s comments indicate a
deliberate course of conduct amed a preventing a far and impartid trid. See Wilson v General
Motors Corp, supra. While defense counsd did not frequently use the word “lying,” as counsd in
Wayne County Bd did, his remarks certanly implied that the witnesses were lying. Counsd’s
characterization of Drs. Kaufman and Singer as “professional witnesses’ suggests a studied purpose to
prejudice the jury.! Counsd’singnuation that Dr. Kaufman intentionally gave lengthy responsesin order
to increase his fee for testifying was both unnecessary and irrdlevant. Moreover, counsd’s repested
sarcadtic references to both Dr. Kaufman's comment about being “an advocate for the truth” and Dr.
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Spitz’ former comment that he would dance in the nude for $1000, including the reference to Dr. Spitz
as “ Spitz that thing,” condtitute belittlement of the witnesses. The repetitive nature of the unwarranted
attacks increased the possibility of prgudice. Cf. GLS LeasCo, supra at 130-131.

We recognize that plaintiff did not object to dl the comments she now complains of. With
regard to the comments to which plaintiff did object, the tria court struck the chalenged remarks.
Nevertheless, we believe that a new trid is gppropriate because counsel’s conduct was ddiberate and
persstent, and what occurred may have caused the result or played too large a part and therefore
denied plaintiff afar trid. Because we cannot say that the result was not affected, we conclude that
plantiff is entitled to anew trid. See Reetz v Kinsman Marine Transit Co, 416 Mich 97, 102-103;
330 Nw2d 638 (1982).

Defendant Jafri argues that the verdict in hisfavor should not be disturbed because the improper
remarks were not made by, or attributable to, him but rather were made by counsd for Defendant
Camero. However, because the improper conduct may have tainted the entire trid, and Defendant Jafri
benefited from that conduct, we reverse the verdict as to both defendants.

Reversed and remanded for a new trid. We do not retain jurisdiction. Paintiff being the
prevailing party, she may tax costs pursuant to MCR 7.219.
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! Dr. Kaufman testified that he received |ess then fifteen percent of his income from testifying in medical
mapractice cases. Dr. Singer testified that approximately eighty percent of his professond time is
devoted to the actud practice of medicine, and only fifteen to twenty percent is spent testifying and
reviewing medical records for atorneys. Compare Heins, supra (stating that characterizing a doctor as
a professiona witness was not ingppropriate when the doctor testified that his practice was limited to
evaudions only).



