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PER CURIAM.

In this action brought under the Freedom of Information Act (FOIA), MCL 15.231 et seq.;
MSA 4.1801(1) et seq., defendant gppedls as of right from a grant of summary disposition for plaintiff
pursuant to MCR 2.116(C)(9) and (C)(10). Thetria court held that defendant violated the FOIA by
charging plaintiff gpproximately $50 million for its request of motorists' records.

Defendant argues that the trial court erred in subdtituting its determination of the fee to be
charged for public records for the fee determination made by the Secretary of State pursuant to
Legidative enactment. It assertsthat its policies and actions were not arbitrary or capricious. It argues
that the trial court erred when it awarded attorney fees to plaintiff after determining that defendant’s fee
requirement congtituted a constructive denid of plaintiff’s FOIA request. Findly, defendant argues that
the trid court erred in concluding that plaintiff’s status as a member of the press entitled it to treatment
different from that afforded to other members of the public. We &ffirm in part, reverse in part and
remand.

Pursuant to the FOIA, Detroit Free Press gtaff writer Dan Gillmor requested from defendant a
copy of the computer tape containing the records of al Michigan motorists. The Free Press wanted to
examine the relationship between accidents, motorists with bad driving records and the manner in which
drivers were treated by the judicid system.

* Former Court of Appeds judge, sitting on the Court of Appeals by assgnment.
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Defendant informed Gillmor thet the entire file was available for duplication. However, the Free
Press would be responsible for the commercia look-up fee of $6.55 for each motorist’s record as
prescribed by the Legidature. 1990 PA 208, § 904. Because there are approximately 7.6 million
records on computer tape, the total charge for the file was $49,770,000.

After plaintiff unsuccessfully attempted to persuade defendant to lower its fees, it filed a
complaint dleging that defendant violated the FOIA by arbitrarily and cgpricioudy determining that the
fee for plaintiff’s information request would be nearly $50 million.

Following cross-motions for summary dispostion, the tria court found that the $50 million fee
was clearly prohibitive and congtituted a congtructive denid of the request. The court also found that
the information request was for the benefit of the public. It determined that the Legidature s reason for
setting the fee for a request at $6.55 a record was unclear and held that the $6.55 charge was not
binding on defendant in this case, because the request was for the public’s benefit. The court Sated that
it was atempting to interpret the FOIA in the best interest of the public given the conflict between
defendant’s authority to charge a look-up fee and the intent of the FOIA to provide the public with
government records. However, the court noted that the duplication of the data file would require the
cregtion of anew computer program that could delete confidentia information not disclosable under the
FOIA. The court directed the parties to arrive at a reasonable fee that would cover defendant’ s actua
codsin mesting the information request.

Rantiff filed a motion for entry of judgment, dleging that an independent computer consultant
determined that it would cost defendant only $135 to comply with the request. Defendant objected to
entry of the order, because it determined the cost for compliance to be $81,600. According to
defendant, each record would have to be individualy edited in order to delete information thet is
classfied as confidentia under the FOIA.

The trid court appointed its own expert, Bary Brickner, to assgt in underganding the
precticdity of creating a computer program that would redact exempt information from disclosure.
Brickner estimated that the cost of reprogramming would be $6,080, but recommended that plaintiff not
be charged for reprogramming, because defendant had not charged othersfor it in the past.

Haintiff filed a renewed mation for entry of judgment. Defendant responded by requesting that
plaintiff be charged a reasonable fee of $6,080 for reprogramming, $6,300 for computer time spent
running the program and $120 to cover the costs of copying the information.

Based upon the recommendations of Brickner, the court did not charge plantiff for
reprogramming costs.  The court found that defendant’ s reasonable costs for supplying the requested
information were $6,420. It dso ordered defendant to pay plaintiff’ s reasonable attorney fees and costs
associated with the FOIA request pursuant to MCL 15.240(4); MSA 4.1801(10)(4), as plaintiff was

the prevailing party.



Firgt, defendant argues that the tria court improperly subdtituted its determination of the fee to
be charged for that of the Secretary of State. We disagree.

The fee that may be charged by a public body for a request of information under the FOIA is
st forthin MCL 15.234; MSA 4.1801(4), which providesin relevant part, as follows:

(1) A public body may charge a fee for providing a copy of a public record.
Subject to subsection (3), the fee shdl be limited to actua mailing costs, and to the
actuad incrementa cogt of duplication or publication including labor, the cost of search,
examination, review, and the ddetion and separation of exempt from nonexempt
information as provided in section 14. Copies of public records may be furnished
without charge or a a reduced charge if the public body determines that a waiver or
reduction of the fee is in the public interest because furnishing copies of the public
record can be consdered as primarily benefiting the generd public.
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(3) In cdculating the costs under subsection (1), a public body may not attribute
more than the hourly wage of the lowest paid, full-time, permanent clerica employee of
the employing public body to the cost of labor incurred in duplication and mailing and to
the cogt of examination, review, separation, and deletion. A public body shdl utilize the
most economica means available for providing copies of public records. A fee shdl not
be charged for the cost of search, examination, review, and the deletion and separation
of exempt from nonexempt information as provided in section 14 unless fallure to charge
afee would result in unreasonably high cogts to the public body because of the nature of
the request in the particular ingance, and the public body specificaly identifies the
nature of these unreasonably high cogts. A public body shdl establish and publish
procedures and guiddines to implement this subsection.

(4) This section does not apply to public records prepared under an act or
gatute specificaly authorizing the sde of those public records to the public, or where
the amount of the fee for providing a copy of the public record as otherwise specificaly
provided by an act or statute.

Defendant argues that the fee limitation of the FOIA is ingpplicable, because two congressond
acts pecificaly authorize the sde of the regigtration lists and provide that a fee of $6.55 can be charged
for each transaction. First, § 232 of the Motor Vehicle Code providesin pertinent part:

The secretary of date is hereby authorized to sdll, or contract for the sde of,
any motor vehicle regidration ligts in addition to those distributed a no cost under this
section and to sl or furnish any other information from the records of the department
pertaining to the sde, ownership, and operation of motor vehicles. The secretary of



gate shal fix a reasonable price or charge for the sde of such lists or other information
and the proceeds therefrom shdl be added to the state highway fund provided for
herein. [MCL 257.232; MSA 9.1932.]

Moreover, 1990 PA 208, the appropriations hill in effect a the time of the initiation of this suit,
provides:

[T]he department of state may provide a commercia |ook-up service of motor
vehides induding off-road vehicles and snowmobiles, watercraft, persond
identification, and driver records on afee basis of $6.55 per transaction and use the fee
revenue received from the service for necessary expenses as appropriated in section
101. [1990 PA 208, § 904.]

In effect, defendant argues that these two provisons specificdly authorize the sale of public
records to the public. Therefore, the fee provisions of the FOIA do not apply.

Recently, this Court addressed what condtitutes specific authorization under the FOIA.
Grebner v Clinton Charter Twp, 216 Mich App 736; 550 NW2d 265 (1996). In Grebner, we held
that a primary definition of the word “specific’ is “explicit.” Id. at 743, citing Random House
Webster’s College Dictionary, p 1285, def 1. Because the Michigan Election Law, § 522, provided
only for the payment of costs of preparing copies of voter registration records as opposed to their sde,
the exception to the FOIA fee redtrictions did not apply. Grebner, supra at 743.

Here, we agree with defendant that the Motor Vehicle Code explicitly authorizes the sde of
motor vehicle regigration lists and other information from the motor vehicle records. MCL 257.232;
MSA 9.1932. However, we find that the gppropriations bill does not explicitly authorize the sde of lists
or information. Rather, it states that defendant may provide alook up service and charge a transaction
fee of $6.55. This is not the explicit authorization contemplated by the FOIA in order to render
ingpplicable its cost provisons. Grebner, supra. Therefore, we conclude that defendant was not
authorized to charge $6.55 per transaction for plaintiff’s request. Defendant was permitted, however,
to charge a reasonable fee as provided by the Motor Vehicle Code. MCL 257.232; MSA 9.1932.
We agree with the trid court that a $50 million fee is unreasonable.

Next, defendant argues that, in determining the reasonableness of the fee, the trid court
improperly accepted the opinion of the court appointed expert, Brickner, when it failed to charge
plantiff afee for reprogramming defendant’s computers to comply with the request. Defendant argues
that there was a genuine issue of materid fact as to whether a fee had been routingly charged for this
sarvicein the past.

Paintiff’s motion for summary dispostion was granted pursuant to MCR 2.116(C)(9) and
(©)(20). It appears, however, that this precise issue was decided under MCR 2.116(C)(10) asthetrid
court found no genuine issue of materia fact as to whether defendant had routinely charged others for



reprogramming the computer. A motion under this section is not proper where there is a genuine issue
of materid fact. Johnson v Wayne Co, 213 Mich App 143, 149; 540 NW2d 66 (1995). We
congder the pleadings, affidavits, depodtions, admissons and any other documentary evidence in favor
of the opposing party. Id.

We find that there was a genuine issue of materid fact as to whether plaintiff should have been
charged the cost for reprogramming defendant’s computer to accommodate plaintiff’s FOIA request.
Brickner opined that plaintiff should not be charged for reprogramming, because defendant had not
charged others for it in the past. Brickner based this concluson on the deposition of Michag Miner,
Director Systems Programming Divison, Bureau of Information Systems for the state. Miner testified
that defendant had not charged its customers for the cost of reprogramming computers.

However, in oppostion to Brickner’'s findings, defendant submitted the affidavit of Robert
Waker, the director of the Michigan Bureau of Information Systems. He stated that defendant had
previoudy charged, and ill charges, for unique computer programming in ader to comply with a
request under the FOIA. Walker stated that previoudy the charge had been paid by the requesting
party directly to Unisys, the company that performed the computer programming for the state. Walker
related that plaintiff's request could not be completed usng exiding programs and that new
programming would be required.

The testimony of Waker and Miner cregtes a genuine issue of materia fact as to whether
defendant’ s past and present policy was to charge a requesting party for unique computer programming
needed to complete an information request. Therefore, summary disposition was improperly granted to
plaintiff with repect to the issue of programming costs. On remand, the issue should be resolved by the
trier of fact.

v

Next, defendant argues that the trid court erred in finding that it congtructively denied plaintiff’s
request. The finding resulted in an improper award of atorney feesto plaintiff. We disagree.

This Court will not set asde findings of fact by the trid court unlessthey are clearly erroneous.
MCL 2.613(C), Tallman v Cheboygan Area Schools, 183 Mich App 123, 126; 454 NW2d 171
(1990). A finding of fact is not clearly erroneous unless there is no evidence to support it or the review
court on the entire record is left with the definite and firm conviction that a mistake has been made.
Tallman, supra.

Here, the trid court found that, while defendant offered to copy the information for plaintiff, it
congtructively denied the request because of the exorbitant fee it charged. Applying our standard of
review, we find that the court’s findings were not clearly erroneous. Defendant could not reasonably
expect plaintiff to pay such ahigh feein order to receive a copy of the records.

Moreover we find that the trid court properly awarded attorney fees to plaintiff. A trial court
must award atorney fees when a party prevails in an action brought under the FOIA. Yarbrough v



Dep't of Corrections, 199 Mich App 180, 186; 501 NW2d 207 (1993). A plaintiff prevallswhen the

action was reasonably necessary to compe the disclosure of the records and the action had a
subgtantial causative effect on the delivery of the information. 1d.

Here, plaintiff would not have obtained the records without commencing its cause of action,
because it was not prepared to pay $50 million for the FOIA request. Plaintiff prevailed in its cause of
action and was properly awarded reasonable attorney fees. Tallman, supra.

Vv

Finaly, we find no support in the record for defendant’ s argument that plaintiff received speciad
treatment by the trid court because it is a member of the press. See In re Midland Publishing, Inc,
420 Mich 148, 155 n 7; 362 NW2d 580 (1984). Thetrid court gave significant weight to its finding
that plaintiff’s information request was in the public interest and was under the jurisdiction of the FOIA.
Based upon the public interest of the request, the trid court determined that the FOIA would be
“emasculated” if the norma commercid look-up fee were charged for each driver’s record. Because
plaintiff was not given ingppropriate treetment, defendant’ s argument is without merit. Furthermore, the
weight the trid court gave the request was suiteble given the legidative intent of the FOIA. See
Clerical-Technical Union of Michigan State University v Bd of Trustees of Michigan Sate
University, 190 Mich App 300, 303; 475 NW2d 373 (1991).

Affirmed in part, reversed in part and remanded.

/s/ Jodl P. Hoekstra
/9 Mailyn Kdly
/9 Joseph B. Sullivan



