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PER CURIAM.

Paintiffs goped as of right from an order denying in part and granting in part defendant’ s motion
for summary dispostion. Plaintiffs apped the trid court’s ruling thet plaintiffs action was barred by res
judicata. Defendant cross-appedsthe trid court’s ruling that a provison in a redtrictive sale agreement
did not prevent plaintiffs from seeking monetary damages. We affirm.

Defendant and decedent, John S. Yerington (Y erington), each owned 50% of the stock in
Y erington Congtruction Company (Company). Defendant and Y erington entered into a restrictive sde
agreement regarding their stock ownership that provided that each of them held a first option right
should the other wish to transfer his shares in the Company. After Yerington died, defendant entered
into an agreement to sdll his stock to Yerington's grandsons, John G. Yerington and Michadl Scott
Yerington. National Bank of Detroit (NBD), which acted as a representative of the Y erington estate,
notified defendant that it intended to exercise the firgt option right on behdf of his estate. The grandsons
brought suit against defendant seeking specific performance and enjoinder of any sde of the sock. The
grandsons lawsuit was transferred to the probate proceedings, where NBD counterclaimed againgt the
grandsons and cross-claimed againgt defendant, dleging that defendant tortioudy interfered with NBD’s
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contractud rights. Defendant moved for summary dispostion in the probate court and that court
granted the motion and dismissed NBD’ s counterclaim.

Subsequently, NBD assigned its rights to plaintiffs, who filed an action in the trid court against
defendant contending that defendant breached the redtrictive sde agreement.  Defendant moved for
summary dispogtion assarting that plaintiffs action was barred by the dispostion in the probate
proceedings. Thetrid court granted defendant’s motion on the basis that plaintiffs action was barred
by resjudicata

On gpped, plaintiffs assert severd reasons why res judicata should not apply; al of them are
without merit. Res judicata bars a subsequent action between the same parties when the evidence or
essentid facts are identical. Bd of Co Rd Comm'rs for the Co of Eaton v Schultz, 205 Mich App
371, 375; 521 NW2d 847 (1994). Resjudicata requires that (1) the prior action was decided on the
merits, (2) the decree in the prior action was afina decison, (3) the matter contested in the second case
was or could have been resolved in the firgt, and (4) both actions involved the same parties or their
privies. Id. at 375-376.

Here, each of the requirements for res judicata are met. There is no dispute that the probate
and trid court proceedings involved the same parties or their privies, plaintiffs being assgnees of NBD.
Faintiffs contention that the probate court’s ruling on the summary dispogtion motion was not on the
merits is invaid, because such aruling is on the merits. Roberts v City of Troy, 170 Mich App 567,
577, 429 NwW2d 206 (1988). Plaintiffs dso contend that the probate court’s order was not fina
because there were other issues pending before the probate court at the time summary disposition was
granted that affected the viability of the breach of contract dam. However, plantiffs presented no
evidence to support this assertion and the tria court found that the order was fina. Consequently, we
find no clear error. MCR 2.613(C). In any event, even if the probate court’s order had not been find,
plaintiffs could not solit their cause of action by bringing an action in the circuit court as the breach of
contract claim is compulsory. MCR 2.203.

In addition, the claim raised in this case could and should have been resolved in the probate
proceedings. Michigan has adopted the “broad” application of res judicata, which bars clams arisng
out of the same transaction that plaintiffs could have brought but did not, as well as those questions that
were actudly litigated. Jones v State Farm Mutual Automobile Ins Co, 202 Mich App 393, 401;
509 NW2d 829 (1993). The test for determining whether two claims arise out of the same transaction
and are identica for res judicata purposes is whether the same facts or evidence are essentid to the
maintenance of the two actions. 1d. Plaintiffs contend that this case and the probate case are based on
two separate transactions.  Specificdly, plaintiffs dlege that defendant’s refusal to sdll the Company
shares to NBD in September 1988, was a breach of contract and that defendant’s act of entering into
an agreement with the grandsons in February 1988, congtituted a separate incident amounting to tortious
interference with a contractud right, and that each was separate and digtinct from the other. Plaintiffs
clam is without merit. Both clams arise out of the same transaction because the same facts and
evidence are essentiad to both the breach of contract and the tortious interference clams. In each
indance, plaintiffsS clam is based on the dlegation that defendant violated the first option right of the
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regrictive sde agreement. There is no separate transaction for purposes of a res judicata andyss for
each time defendant refused to sell shares in the Company when requested pursuant to the agreement.
Also, plaintiffs incorrectly contend that the breach of contract clam could not have been raised in the
probate proceeding because the clam in the probate proceeding involved tortious interference.
However, a comparison of the grounds asserted for relief is not the proper test for res judicata. Id. at
401.

Finaly, plaintiffs caim that defendant is barred from asserting res judicata because defendant
failed to object to nonjoinder of claims. We disagree. MCR 2.203(A)(2), which addresses joinder of
clams, sates that “This rule does not affect collateral estoppe or prohibition againg the relitigation of a
clam under a different theory.” Thisis precisely what has occurred in this case. Plaintiffs reliance on
Rogers v Colonial Federal Savings & Loan Ass n of Grosse Pointe Woods, 405 Mich 607; 275
NW2d 499 (1979) is misplaced because that case applied an outdated rule which did not contain the
above-quoted language.

Because plantiffs action is bared by res judicata, defendant’s cross-apped regarding
interpretation of the restrictive se agreement is moot.

Affirmed.

/s/ Jodl P. Hoekstra
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