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PER CURIAM.

Following a consolidated jury trid in which defendant Lloyd Hicks was tried with codefendant
Jason Armour, defendant was convicted of first-degree felony murder, MCL 750.316; MSA 28.548,
armed robbery. MCL 750.529; MSA 28.797, and possession of afirearm during the commission of a
fdony (fdony-firearm), MCL 750.227b; MSA 28.424(2). Defendant was sentenced to terms of two
years with respect to the felony-firearm conviction and life in prison with respect to the first-degree
fdony murder conviction. He recelved a suspended sentence for the armed robbery conviction.
Defendant now gppeals as of right. We affirm.

Defendant first argues that the evidence presented at trid was insufficient to support his
conviction of fird-degree felony murder. Specificdly, defendant contends there was insufficient
evidence of maice. We disagree. When reviewing the sufficiency of the evidence in a crimind case,
this Court must view the evidence in a light most favorable to the prosecution to determine whether a
rationd trier of fact could have found the essential elements of the crime proven beyond a reasonable
doubt. People v Wolfe, 440 Mich 508, 515; 489 NW2d 748, amended 441 Mich 1201 (1992).

The dements of fdony murder are (1) the killing of a human being, (2) with mdice, (3) while
committing, attempting to commit, or asssting in the commisson of one of the enumerated felonies,
which include robbery. MCL 750.316; MSA 28.548, People v Turner, 213 Mich App 558, 566;
540 NW2d 728 (1995); see dso People v Aaron, 409 Mich 672, 728-729; 299 NW2d 304 (1980).
A person who aids and abets the commission of an offense may be convicted as if he were a principd.
MCL 767.39; MSA 28979. To convict a defendant on a theory of aiding and abetting, the



prosecution must prove that the defendant possessed the intent necessary to be



convicted as a principd, which in this case is mdice. People v Kelly, 423 Mich 261, 278; 378 Nw2d
365 (1985); Turner, supra at 569. Participation in a robbery with knowledge that a coparticipant in
the robbery is armed with a gun is sufficient to support afinding of madice. See Turner, supra at 572-
573.

In the ingant case, three of the four witnesses present in the restaurant where the killing
occurred tedtified that codefendant shot and killed the victim.  The fourth witness could not see
codefendant when the shot was fired.  All four witnesses tedtified that while codefendant openly
displayed his gun, defendant, who aso displayed a gun, surveyed the restaurant for money and removed
money from the cash register. Based on this evidence, a rationd trier of fact could find beyond a
reasonable doubt that defendant assisted codefendant in the commission of a robbery with knowledge
that codefendant was armed with a gun. Wolfe, supra a 515. Therefore, we hold that the evidence
was sufficient to convict defendant of aiding and abetting fird-degree felony murder. Turner, supra at
572-573.

Defendant next argues thet he is entitled to a new trid because the tria court did not ascertain
on the record whether he knowingly and intelligently waived his right to testify on his own behdf.
Defendant’s claim raises a condiitutiond issue.  This Court reviews such conditutional questions de
novo. People v Housting, 216 Mich App 70, 73; 549 NwW2d 11 (1996).

Defendant’s argument is without merit.  In Michigan, there is no requirement of an on-the-
record waiver of a defendant’s right to testify. See People v Smmons, 140 Mich App 681, 684; 364
NW2d 783 (1985); see dso People v Harris, 190 Mich App 652, 661; 476 NW2d 767 (1991).
Contrary to defendant’s contention on gppedl, nothing in the United States Supreme Court’s opinion in
Rock v Arkansas, 483 US 44, 51-52; 107 S Ct 2704; 97 L Ed 2d 37 (1987), which expressy
recognized that a crimina defendant’s right to testify on his own behdf is a fundamenta congtitutiona
right, mandates a change in the Michigan rule. This Court, in Smmons, aso recognized the fundamental
importance of defendant’s right to testify on his own behdf, but further explained that the existence of a
fundamenta condtitutional right does not necessarily require application of the same procedura
safeguards as gpplied to other condtitutiond rights, such as waiver of the right to counsd.  Smmons,
supra at 683-685. Accordingly, we hold that tria court made no error with regard to defendant’s
walver of hisright to tedtify.

Defendant’s next contention on gpped is that he was denied a fair trid when the prosecutor
represented to the trid court that he would be able to offer evidence that both defendant and
codefendant had been involved in another robbery at the same restaurant and then subsequently was
only able to offer evidence that codefendant had been involved. Defendant aso argues that he was
denied afair trid when the trid court faled to sua sponte declare a mistria when it became evident that
the prosecution could only offer evidence of codefendant's prior involvement. We disagree. Although
framed in terms of prosecutoriad misconduct and a denia of due process, defendant's argument is
essentidly that he was unfairly prejudiced by the admission of evidence of codefendant's prior bad act.



To preserve a clam of error regarding the admisson of evidence, a defendant must make a
timely objection or motion to drike stating the specific ground, if the specific ground is not apparent
from the context. MRE 103(a)(1); People v Considine, 196 Mich App 160, 162; 492 NW2d 465
(1992). The ground for objection asserted at trial must have been the same ground as is asserted on
appeal. Considine, supra a 162. At trid, defendant argued that the evidence of defendant’s and
codefendant’ s participation in the prior robbery should not be admitted because evidence of a prior
robbery would be too prgudicial. On appeal, defendant now argues that evidence of codefendant’s
prior bad acts should not have been admitted against him. Furthermore, when a defendant attempts to
use an dleged error to his tecticad advantage at trid, and the results are not to hisliking, this Court will
not alow him to use the same error as grounds for reversal. People v Baines, 68 Mich App 385, 388-
389; 242 NW2d 784 (1976). In his closng argument, defendant used the evidence of codefendant’s
involvement in the prior robbery to argue that the identification of codefendant was more rdiable than
that of defendant. Because (1) defendant did not raise the same argument below and (2) he then
attempted to use the aleged error to his tactica advantage, the issue was not preserved for appeal.
Considine, supra at 162; Baines, supra at 388-389.

Defendant next contends that the prosecution breached its duty to voluntarily disclose favorable
information when it failed to promptly disclose the fact that, during the pre-trid investigation, the police
utilized two interpreters, in tandem, to produce a written statement from a Chinese-speaking witness.
The prosecution does not violate its condtitutiond duty of disclosure unless its omisson is of sufficient
sgnificance to result in the denid of the defendant’ sright to afair trid. See People v Carter, 415 Mich
558, 594; 330 NwW2ad 314 (1982), quoting United Sates v Agurs, 427 US 97, 108; 96 S Ct 2392,
49 L Ed 2d 342 (1976). The prgudicia effect of the omisson of the exculpatory evidence must be
evauated in the context of the entire record. Carter, supra at 595.

Criminad defendants have a due process right to obtain information possessed by the
prosecution that is favorable to the accused and materid to guilt or punishmert. People v Stanaway,
446 Mich 643, 666; 521 NW2d 557 (1994), citing Brady v Maryland, 373 US 83, 87; 83 S Ct
1194; 10 L Ed 2d 215 (1963); Carter, supra, 415 Mich 593. Information bearing only on the
reliability or credibility of other evidence may be favorable to the defendant and therefore come within
the scope of the disclosure rule. See United States v Bagley, 473 US 667, 676-677; 105 S Ct 3375;
87 L Ed 2d 481 (1985). Although defendant now claims that use of the procedure pervaded the pre-
trid investigation, the record indicates only that it was used to make a written record, in English, of Hui
Lian Cheng's initid statement to the police. Because Hui Lian's police statement was not introduced
into evidence againg defendant, information bearing on the rdiability of the statement would not have
been favorable to defendant. Moreover, defendant’ s argument that an independent Chinese investigator
might have been able to uncover other favorable information is entirdly speculative. Cf. People v
Sawyer, 215 Mich App 183, 192; 545 NW2d 6 (1996). Therefore, we hold that the prosecutor did
not breach its duty to voluntarily disclose favorabdle information. Carter, supra at 594-595.

Defendant next contends he was denied a fair trid as a result of improper prosecutorid
comments. When reviewing instances of dleged prosecutorid misconduct, this Court must examine the
pertinent portion of the record and evauate the prosecutor's remarks in context. People v
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McElhaney, 215 Mich App 269, 283; 545 NW2d 18 (1996). Thetest of prosecutoria misconduct is
whether the defendant was denied a far and impartid trid. 1d. If a defendant fails to object to
improper prosecutoria remarks, appellate review is precluded unless an ingtruction could not have
cured the error or falure to consider the issue would result in amiscarriage of jusice. Stanaway, supra
at 687.

Defendant first claims that the prosecutor, in his opening argument, improperly gppedled to the
sympathies of the jury. The prgudicid effect of an improper apped to sympathy can generdly be cured
by timely ingruction from the tria court. See, eg., People v Biggs, 202 Mich App 450, 455; 509
Mich App 803 (1993). Because defendant failed to object, appdllate review is precluded. Stanaway,
supra, 446 Mich 687. Defendant adso challenges two remarks made during the prosecution’s closing
agument. Defendant did not object to ether of the comments and the trid court subsequently
ingtructed the jury to decide the case based only on the evidence and that the lavyers statements and
arguments were not evidence. Thus, we hold that fallure to review defendant's clams of improper
prosecutoria comments would not result in a miscarriage of justice. 1d.

Defendant next claims that he was denied a farr trid when the interpreter failed to trandate the
testimony of the witnesses verbatim. “As a generd rule, issues that are not raised before a trid court
cannot be raised on apped absent compelling or extraordinary circumstances.” People v Grant, 445
Mich 535, 546; 520 NW2d 123 (1994). Further, a defendant should not be allowed to assign error on
gpped to something his own counsel deemed proper at trid. People v Barclay, 208 Mich App 670,
673; 528 NW2d 842 (1995); People v Roberson, 167 Mich App 501, 516-517; 423 245 (1988).
To do so would alow defendant to harbor error as an appdlate parachute. Roberson, supra at 517.
Finaly, when a defendant attempts to use an dleged error to his tactica advantage at trid, and the
results are not to his liking, this Court will not dlow him to use the same error as grounds for reversd.
Baines, supra at 388-389.

During a bresk in the testimony, defense counsel questioned whether the interpreter understood
his role as tria interpreter and asked the trid court to “make sure the interpreter understands’ his role.
Pursuant to defense counsel’s request, the trial court reinstructed the interpreter to trandate verbatim.
Thereafter, defendant did not (1) request a midtrid, (2) request a different interpreter, or (3) make any
further objections to the trandation. Findly, defense counsd argued in his cdosing argument that the
questionable tria interpretation cast doubt on the testimony of the Chinese-speaking witnesses. For all
of these reasons, this issue was not preserved for gpped. See Grant, supra at 546; Barclay, supra at
673; Baines, supra at 388-389.

Next, defendant contends that the trial court should have sua sponte declared a mistrid when
use of the dud-interpreter procedure was discovered. This clam iswithout merit because, for reasons
stated, supra, defendant was not prejudiced by the procedure.

Findly, defendant makes severa clams of ineffective assstance of counsd. To judtify reversd
on aclam of ineffective assstance of counsd, a defendant must show that counsdl’s
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performance was both deficient, and that it preudiced the defense. Strickland v Washington, 466 US
668, 687; 104 S Ct 2052; 80 L Ed 2d 674 (1984); People v Pickens, 446 Mich 298, 302-303; 521
NW2d 797 (1994). In order to show that counsd’s performance was deficient, the defendant must
show that it fell below an objective standard of reasonableness under prevailing professona norms. In
doing 0, the defendant must overcome a strong presumption that counsel’s performance congtituted
sound tria drategy. Strickland, supra at 690-691; Stanaway, supra 687. In order to demondtrate
prejudice, the defendant must show that there is a reasonable probability that, but for counsdl’s error,
the result of the proceeding would have been different. Strickland, supra at 694; Stanaway, supra at
687-688.

In his cdlosng argument, defense counsd attempted to cast doubt on the testimony of the
Chinese-speaking witnesses by arguing that (1) it was apparent that the interpreter was not providing a
word-for-word trandation, and (2) that the witnesses could not get their stories straight with respect to
the identity of codefendant’s partner in the prior robbery. Thus, it is evident that counsd’s decison not
to request a midria (1) when it was reveded that the interpreter had not provided verbatim trandation
or (2) when the prosecution was only able to offer evidence of codefendant’s participation in the prior
robbery, were exercises of trid srategy. Strickland, supra at 690-691; Sanaway, supra at 687. As
for defense counsdl’s decison not to request a midrid when the dud-interpreter procedure was
reveded, defendant has falled to demongrate the necessary prgudice. Strickland, supra at 694;
Stanaway, supra at 687-688.

Likewise, defendant has failed to overcome the presumption of tria strategy with respect to
counse’s decison not to exclude evidence that .38 cdiber ammunition was recovered from
codefendant’ s residence. Given the facts that a spent .38 bullet was recovered from Cheng's clothes,
Michadl Browner testified that defendant had a .38, Browner testified that defendant pointed in Cheng's
direction before the gunshot, and Browner testified that codefendant had a .357, defendant’s jury might
otherwise have been more likely to beieve that defendant was the shooter. Therefore, counsd’s
performance was not deficient. Strickland, supra at 690-691; Stanaway, supra at 6387.

Finaly, defendant’s clam that he was denied the effective assstance of counsa when defense
counsd falled to investigate and present his dibi witnesses is without merit. “A defendant is entitled to
have his counsd prepare, investigate, and present dl substantia defenses” People v Kelly, 186 Mich
App 524, 526; 465 NW2d 569 (1990) To prevail at a post-trid evidentiary hearing, a defendant
aleging ineffective assstance of counsdl based on trid counsd’ s failure to present a defense must show
(2) that he made a good-faith effort to avail himsdlf of thisright and (2) that the defense of which he was
deprived was substantial. 1d. “A subgtantid defense is one that might have made a difference in the
outcome of thetrid.” Id. Andibi is established by testimony that the accused was somewhere other
than where the crime occurred at the time the crime occurred. See People v Mullane, 256 Mich 54,
58; 239 NW 282 (1931). Failureto offer proof at the post-trid hearing that the proposed dibi witness
would have, in fact, provided an dibi precludes a finding of ineffective asssance of counsd. See
People v Tommolino, 187 Mich App 14, 19-20; 466 NW2d 315 (1991); Kelly, supra at 527. This
IS S0 because, under Strickland, supra, 466 US 687, the defendant must show that he was prejudiced
by tria counsd’s dleged deficient performance. Tommolino, supra at 19-20.
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At the evidentiary hearing, defendant's dibi witness, Daryl Prince, tedtified that he saw
defendant outside of a topless dancing club, Henry’s Palace, a 11:00 p.m. on the night of the murder.
At trid, the evidence showed that the crime occurred at 10:30 p.m. and took approximately five or Six
minutes. The driving time from the scene of the crime to Henry' s Pdlace was no more than ten minutes.
Testimony that defendant was outsde a nearby topless dancing club twenty minutes after the crime
would not have provided defendant with an dibi. Mullane, 256 Mich 58. Therefore, we hold that
defendant failed to demongtrate the necessary prejudice. Strickland, supra at 694; Stanaway, supra
at 687-688; Tommolino, supra at 19-20.

Affirmed.
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