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PER CURIAM.

Defendant Connie Rousseau gppedls by leave granted from a circuit court order reversing the
Michigan Employment Security Commission (MESC) Board of Review’s decision that she was entitled
to unemployment benefits. Paintiff cross-appeds from the same order, chalenging a determination
upholding the MESC's finding that Rousseau did not waive her right to unemployment benefits by
entering into a settlement agreement with plantiff. We affirm in part and reversein part.

I. Underlying Facts

Defendant Rousseau was discharged from her employment as a nurse at St. Mary’s Medica
Center on September 16, 1992, for dlegedly fasfying her time card on two separate occasions.
Faintiff’s practice was for the nurses to write the date and time that they arrived for work on ther time
cards, which were kept in a notebook in the nursing unit.  Although not in accordance with its policies,
plantiff allowed the nurses to complete their time cards severd days after their shifts were completed.



Paintiff also dlowed the nurses ten minutes on the clock to change into their work clothes. Generdly,
the nurses put on their work clothes before going to their department to signin.

Rousseaus stime card for April 4, 1992, indicated that she arrived at work at 3:20 p.m. Jennifer
Tunny, who was dso anurse a St. Mary's, believed that Rousseau actualy arrived for work in street
clothes a 3:30 p.m., left the unit and returned at 3:40 p.m. wearing her work clothes. However,
Rousseau tedtified that she arrived at her unit at 3:20 p.m. and went to the pre-op room to answer the
telephone, which rang while Tunny was in the recovery room. Rousseau sad that she arrived in the
recovery room wearing her scrub clothes at 3:30 p.m. and signed in.

On September 2, 1992, Rousseau indicated on her time card that she had worked until 10:00
p.m. when she actudly left at 3:00 p.m. She explained that she usudly worked from 9:30 am. to 10:00
p.m. but on this day she worked from 9:00 am. to 3:00 p.m. She testified that she did not Sgn out that
day because she had been in a hurry to leave to meet her daughter, and that when she did enter the time
on September 10, 1992, she mistakenly signed out asif she had worked her normd shift. She indicated
that she had not intended to deceive her employer. Patricia Topham, who was defendant’ s supervisor,
admitted that the error on defendant’ s time card could have been the result of such amistake rather than
an intentiond fagfication.

1. Appeal

Paintiff’s apped to the circuit court was limited to the issue of whether defendant waived her
entitlement to unemployment benefits by entering into a settlement agreement in November, 1992. Y,
the circuit court reversed the Board's decision based on the issue of misconduct. Defendant contends
that because plantiff did not raise the issue of misconduct in its gpped to the circuit court, that court
could not properly consder the issue. According to MCL 421.38(1); MSA 17.540(1), the circuit
court may review a decison of the MESC and may make further orders with respect to it as justice
requires. It does not limit the circuit court to only those issues that are raised by the parties. 1d.; see
Degi v Varano Glass Co, 158 Mich App 695, 701; 405 NW2d 129 (1987). Thus, because the issue
was considered by the MESC Board of Review, the circuit court could make further orders with
respect to that issue as justice required.

Defendant also contends that the circuit court failed to apply the proper standard of review
when it reversed the Board's decison. On apped from a decison of the MESC Board of Review, a
court may review questions of law or fact but may not reverse unless “the order or decision is contrary
to law or is unsupported by competent, materia and substantia evidence on the whole record.” MCL
421.38(1); MSA 17.540(1); Broyles v Aeroquip Corp, 176 Mich App 175, 177; 438 NwW2d 888
(1989). If the underlying facts are not disputed, the issues raised on appeal are treated as questions of
lawv. Broyles, 176 Mich App a 177. The Board of Review determined that the hearing refereg’s
decison accuratdly reflected the facts that were presented a the hearing, that the hearing referee
properly applied the law to the facts and that therefore, the hearing referee’s decison should be
affirmed. The hearing referee found that plaintiff did not establish by a preponderance of the evidence
that Rousseau had fasified her time cards. He weighed the credibility of the witnesses and determined
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that Rousseau could have been performing her duties between 3:20 and 3:30 p.m. on April 4, 1992 and
could have mistakenly entered 10:00 p.m. as her departure time for September 2, 1992. The evidence
that was presented at the hearing supported these conclusons. Although Tunny testified that Rousseau
arived a the nurses desk a 3:30 p.m. on April 4, 1992 and was not wearing her work clothes,
Rousseau tedtified that she had been in another room where Tunny could not see her since 3:20 p.m.
and was wearing her work clothes when she arrived at the nurses' desk at 3:30 p.m. With respect to
Rousseau’ s entry for September 2, 1992, she testified that she made a mistake and had not intended to
deceive plaintiff. Moreover, Topham admitted that Rousseau could have mistakenly entered 10:00 p.m.
on her time card with no intent to deceive plaintiff, and plaintiff presented no evidence that Rousseau
meade this entry with the intent to decaive plaintiff. Thus, the Board' s decision was based on competent,
materid and substantia evidence on the whole record and should not have been reversed by the circuit
court.

1. Cross-apped

Upon discharge, Rousseau filed a complaint with the Michigan Department of Civil Rights,
dleging that plaintiff’s reason for firing her was pretextud. She asserted that the error on her time card
was the result of a mistake that she had tried to correct, that plaintiff had allowed her coworkers to
correct mistakes on their time cards with no penaty and that plaintiff actudly fired her because she had
previoudy filed a civil rights complaint againg it dleging sex discrimination.  Two months after her
termination, the parties entered into a settlement agreement on November 25, 1992, that provided:

The Charging Party consders this agreement to be an acceptable resolution of
this matter, and agrees not to sue the Respondent with respect to any matters pertaining
to the above numbered charge(s) which are the subject of rdlief outlined in Section Il of
the agreement. The agreement not to sue is subject to the performance by the parties of
the actions provided in Section |1 below.

Other than the statement that the agreement did not conditute an admission by plaintiff that it had
violated Michigan's civil rights laws or Title VII, the agreement did not contain any “above numbered
charge(s).” Section Il ligted the following as actions that would be taken by plaintiff to provide relief:

To change the clamant’s employment record to reflect a voluntary resignation,
and

To continue to alow the clamant to retain her group medica and hospitaization
insurance provided she pays her monthly premiums for 18 months, and

To remove from the clamant’s officid personnd file dl references to the
disciplinary action dated April 8, 1992 and the termination letter dated September 16,
1992.

Paintiff contends that because this settlement agreement provided that Rousseau’ s employment
file would be dtered to indicate a voluntary resgnation, Rousseau was not entitled to unemployment
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benefits and thus, § 31 of the Michigan Employment Security Act, MCL 421.31; MSA 17.533, did not
apply. That section provides in pertinent part: “No agreement by an individud to wdi]ve, release, or
commute his rights to benefits or any other rights under this act from an employer shdl be vdid.”
(footnote omitted). As plaintiff indicates, an agreement to voluntarily terminate employment thet is
entered into prior to the termination of employment does not condtitute a waiver of rights to benefits
such that the agreement is invaid. Applegate v Palladium Publishing Co, 95 Mich App 299, 305-
306; 290 NW2d 128 (1980). However, unlike the agreement in Applegate, supra, the parties
agreement here was not entered into prior to the termination of Rousseal’s employment and did not
provide that she would voluntarily resgn. Rather, this agreement was entered into after she was
discharged and provided that in exchange for her agreement not to bring certain clams, plaintiff would
change her file to indicate that she had voluntarily resigned. This agreement did not change the fact that
Rousseau was involuntarily discharged. Thus, 8 31 gpplies. Even if this agreement required Rousseau
to waive her right to unemployment benefits, such a provison would be invdid under § 31. MCL
421.31; MSA 17.533. Accordingly, the circuit court committed no error when it affirmed the Board's
decison on thisissue.

Affirmed in part and reversed in part. Remanded for proceedings condstent with this opinion.
No taxable costs pursuant to MCR 7.219, neither party having prevailed in full.
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