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PER CURIAM.

Defendant appeals as of right from ajury’ s verdict againg it in the amount of $225,000.00. We
reverse.

Haintiff filed an age discrimination suit pursuant to the Elliott-Larsen Civil Rights Act (ELCRA),
MCL 37.2101 et seq.; MSA 3.548(101) et seg., when defendant discharged her after seventeen years
of employment. Fantiff was thirty-seven years of age when she was discharged, and her replacement
was thirty-one years of age. Defendant contended that it discharged plaintiff because her sdes satistics
were consstently below average. The jury found that age was one of the motives or reasons that made
adifference in defendant’ s decision to discharge plaintiff.

Defendant argues that during opening and cloang arguments plaintiff’s attorney repeatedly
interjected comments concerning defendant’s aleged wedlth, greed, and brutal corporate nature, and
these comments deprived defendant of a fair trid. Defendant preserved this issue for our review by
filing amation in limine to preclude the introduction of evidence regarding its wedth, financia condition,
or power, moving for amidrid after plantiff’s opening argument, and filing a motion for new trid, dl of
which the tria court denied. After thoroughly reviewing the record in this case, we agree that error
requiring reversa occurred, and anew trid is warranted.



Whether to grant a motion for new trid isin the trid court's discretion, and its decison will not
be reversed absent a clear abuse of that discretion. Beadley v Washington, 169 Mich App 650, 655;
427 Nw2d 177 (1988). A new trid may be granted on dl or some of the issues when the substantial
rights of a paty were materialy affected and there was misconduct of the prevaling paty. MCR
2.611(A)(1)(b). Objectionable comments made by counsa which were designed to, and which
undoubtedly did, influence the jury improperly and unfairly during trid are grounds for a new trid.
Willoughby v Lehrbass, 150 Mich App 319, 333-334; 388 NW2d 688 (1986).

In Reetz v Kinsman Marine Transit Co, 416 Mich 97, 110-111; 330 NwW2d 638 (1982), the
Michigan Supreme Court held that even isolated comments that cast a corporation as wedthy, greedy,
unfeding, and powerful, are dways improper, dthough they do not aways require reversad. The error
becomes incurable and thus requiring reversa when the theme is constantly repeated, so that the error
becomes inddibly impressed upon the jurors consciousness. |d. The plantiff’s atorney in Reetz
commented during dosing argument that he was dedicated to representing only individuas and not
corporations, the defendant corporation cared nothing about the plaintiff’'s welfare, and the defendant
could afford the best of everything. The attorney adso made references to George Steinbrenner |1, the
owner of the Yankees basebal team, who was chairman of the board of defendant’ s parent corporation
athough not persondly a party in the case. The Supreme Court noted:

The effect of these comments was to create in the minds of the jurors an image
of Kinsman as an unfeding, powerful corporation controlled by a ruthless millionaire.
Even ajuror who harbored no prejudice againgt corporations or millionaires might have
been swayed by these inflammatory remarks to dter his view of the evidence.

Our prior cases should have made clear that even isolated comments like these
are dways improper, even if not dwaysincurable or error requiring reversa. However,
when, as in this case, the theme is congtantly repested so tha the error becomes
indelibly impressed on the juror's consciousness, the error becomes incurable and
requiresreversd. [lId. at 111.]

The Supreme Court further found that the record “ shows a deliberate course of conduct on the part of
counsd for plantiff amed a preventing defendant from having a far and impartid trid,” 1d., dating
Seudle v Yellow & Checker Cab & Transfer Co, 287 Mich 1, 11-12; 282 NW 879 (1938), and
ordered a new triad even though the defendant had not objected at trid to the comments from plaintiff’'s
atorney.

Other Michigan cases have followed the holding in Reetz. For example, in Duke v American
Olean Tile Co, 155 Mich App 555; 400 NW2d 677 (1986), the plaintiff’'s attorney remarked severd
times about the defendant’ s corporate nature and wedth. He aso argued that a substantia verdict for
plantiff was required because “money taks’ and “if you return a subgtantid verdict againg the
defendants, they won't snicker a you.” 1d. at 563. This Court cdled these comments one of three
independent grounds for reversd of the jury’s verdict for plaintiff, finding that the comments evidenced
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“a ddiberate course of conduct on the part of counsd for plaintiff amed a preventing defendant from
having afar and impartid trid.” 1d. at 562.

Smilarly, in Fellows v Superior Products Co, 201 Mich App 155; 506 NW2d 534 (1993),
the trid court erroneoudy alowed the plaintiff to introduce evidence to support his claim for exemplary
damages. This Court determined that striking the exemplary damages award from the verdict was
insufficient to eradicate the prgudice suffered by the defendant because the proceedings had been
tainted by the improperly admitted evidence that tended to portray the defendant as “a wedthy and
calous corporation that deserved to be punished with a subgtantial judgment.” Id. at 159. Instead, this
Court reversed the jury’ s verdict and remanded for anew tridl.

In the present case, plaintiff’'s counse commented during opening Statement that defendant
corporation was owned by William Hubner, who “has various corporations that own these various
Fitness USA’s across the state”  Plaintiff’s attorney advised the jury that “Fitness USA is not a public
company like Generd Motors or Chryder. Its stock is not sold on the (inaudible) or the New York
Stock Exchange. It's a private empire of Mr. Hubner.” Moreover, the company was “making good
money throughout the time [plaintiff] was employed there,” and “had a good profit margin.”

In dosng argument, plaintiff’s counsel went further in portraying defendant as a wedthy and
cdlous corporation, by making the following comments:

This was an atmosphere more Smilar to a modding studio or a Hollywood.
You could see that flavor run through the trid. Everybody seemed to be so good-
looking. People were so obsessed with greed and money, and there was this shocking
ratio of young people dl over the place.

* % * % %

If we go gather al the Fithess USA managers into a conference room,
everybody there would be under 40, virtually. Somebody over 40 would be like a— be
like an endangered species. So the generd amosphere was looks and money and
greed, and the numbers, the statistica numbers, show a vast disproportion, a vast
disproportion of young people.

* % * % %

[A]s to the proposition that this company intentionaly took age into account
before they hired, and thiswas a least a partid explanation of the reason why they had
so many young people there and harkening to our common sense, this greed, this
unremitting, insatiable greed for money goes hand in hand with the worship of looks and
young women. We see that in al our lives that greed over money walks together with
unthinking worship of youthful femae beaty.

* k k * %
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That's what happens when money is placed on too much of a pedestdl. That's
what happens when the smirking face of greed is everywhere in abusiness. People gart
to stop thinking about other people's fedings. People start to treat people wrong.
Sengtivity is logt for the unrdenting and unconscionable pursuit of money, and people
dart gpeaking cruddy and vicioudy about other people, like don't hire thet fat pig,
enroll her, or she's effin 40. Get her out of here. That's what can happen in a super
high pressure, low volley, high volley, low price sdes amosphere, like you saw from
Fitness USA.

* k k * %

It stime for her to [get] off her knees and enjoy judtice, ‘ cause she showed you.
Vindicate her. Strike this discharge down from this courthouse today. We in Genesee
County, the Bethlehem of labor justice, will not let someone be treeted like this after 17
years. . . .

* % * % %

And | ask you to spesk, to ring the bell loud today. Don't give hdf justice.
Give full jugtice. Spesk in a language they understand, money. That's the only thing
that can be done today. Because Fitness USA should not be able to look at this case
asjust oh, we got rid of her, paid alittle money, it wasfine.

* k k * %

But when you — if you agree with me, if you agree there is ligbility when you
consder damages, think about what happened to her. Think about the brutality. Think
about the greed. And tell them that you're not going to alow it to hgppen. Tdl themin
the language that they understand.

We are persuaded that these comments, ddiberately injected into the plaintiff’s opening and
closng arguments, were improper and denied defendant afair trid. We rgect plaintiff’s argument that
defendant put its overdl financid condition at issue by daming that plaintiff’s low sdes werethe reason
for her temination. In this age discrimination suit, defendant was obliged to present its
nondiscriminatory reasons for discharging plaintiff after seventeen years of employment. Defendant
noted that plaintiff’s sales record was among the poorest of its managers, and it therefore dismissed her.
By so doing, we do not find that defendant opened the door to comments about its greed and
insengtivity or its corporate nature. Plaintiff deliberately injected these comments into the proceedings
to inflame the jury. As such, the comments were improper.

The trid court abused its discretion in denying defendant a new trid based on these comments
from plaintiff’s attorney. Generdly, this Court will not reverse unless the aleged misconduct by an
attorney evidences a ddliberate course of conduct on the part of the offending attorney amed at
preventing the opposing side from receiving a fair and impartid trid. Guider v Smith, 157 Mich App
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92, 101; 403 NW2d 505 (1987). We find such a deliberate course of conduct in the present case.
The remarks of counsd “were of such a nature as to deflect the attention of the jury from the issues
involved and hed a controlling influence upon its verdict.” Id.

Because we are vacating the jury’s verdict and remanding for a new trid based on these
comments by plaintiff’ s counsel, we need not address defendant’ s remaining issues.

Reversed and remanded for new trial. We do not retain jurisdiction.

/s David H. Sawyer
/9 Henry William Saad
/9 HildaR. Gage



