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PER CURIAM.
I

NATURE OF THE CASE

While on routine traffic patrol and while stopped a a red light, plaintiff, a police officer, was
rear-ended by defendant. The circuit court granted defendant's motion for summary dispostion,
pursuant to the fireman's rule. We reverse and remand for further proceedings, in light of the recent
decisonin Gibbonsv Caraway, _ Mich___;  NW2d___ (No. 102190, July 22, 1997).

[l
FACTS

Paintiff was on routine traffic duty as a Fraser police officer on February 3, 1994, when he was
involved in an automohile accident with defendant. Immediately prior to the accident, plaintiff was
"bascdly watching traffic” from aparking lot. He pulled out of the parking lot to check the license plate
of a vehicle heading northbound on Utica Road. Faintiff then stopped at a red treffic light at the
Groesbeck intersection, and continued to watch traffic and check license plates. While stopped at the
traffic light, plaintiff's police vehicle was struck from behind by defendant's pickup truck.

The trid court determined that checking license plates and watching traffic are customary duties
of a patral officer, and that plaintiff was performing these duties while on "routine patrol” a the time of



the accident. Thus the trid court granted defendant's summary dispogtion motion (MCR
2.116(C)(10)), finding the fireman's rule gpplicable. Plaintiff now gppeds as of right.

1l
ANALY SIS

In 1992, the Michigan Supreme Court ruled that the fireman's rule bars recovery for injuriesto
safety officers, where the injury derived “from the negligence causing the safety officer's presence” or
where it semmed “from the norma risks of the safety officer's professon.” Woods v City of Warren,
439 Mich 186, 195; 482 NW2d 696 (1992). In Woods, the police officer Ieft his routine patrolling
activities to pursue a stolen car, and was injured when he collided with the stolen vehicle. The Court
determined that the police officer was injured while performing a "classc police function.” 429 Mich a
192. Thus, dthough he had abandoned his routine patrol duties to pursue the stolen vehicle, the
fireman's rule gpplied to bar recovery because plaintiff was engaged in one of the police officer's most
common duties. 1d. Woods dso dates tha in determining the gpplicability of the fireman's rule, "the
darting point is to condder the kind of duty involved.” Id a 193. If it is the officer's duty to patrol a
designated precinct in a designated vehicle, and the officer isinjured while performing this duty, then that
injury must logically stem directly from the norma risks of the officer's chosen profession. Id. at 193.

In Sehlik v Johnson (On Reh), 206 Mich App 83; 520 NW2d 633 (1994), we held that the
fireman's rule barred recovery by an officer who was assigned to traffic enforcement and injured in a
traffic accident while on patrol, because "therisk of atraffic accident isinherent in fulfilling the duties of a
police officer assgned to traffic enforcement.” Id. at 87. Thus, we hdld that the fireman's rule barred
plantiff's action because his injury "semmed directly from his duty as a traffic enforcement officer.” Id.,
ating Woods, supra at 193-194. Cf. Atkinson v Detroit, 222 Mich App 7; 564 NwW2d 473 (1997).

Defendant argues that the fireman's rule, as interpreted by Stehlik, bars plaintiff's clam because
the collison arose directly from the normd risks of the safety officer's professon. Plaintiff contends that
the scope of the fireman's rule "does not include al risks encountered by a safety officer,” and that an
officer "may be able to recover for injuries suffered while merely on patrol under other circumstances.”
Sehlik, 206 Mich App a 87-88. And, while it is true that not dl risks are encompassed in the
fireman'srule, plaintiff overlooks the crux of the Sehlik holding, found in the same paragraph:

The circumstances of this case are that plantiff was a traffic enforcement officer
assigned to patral the area in which he was hit and the accident occurred during his
normd job hours. . .the starting point isto consder the kind of duty involved, and it was
plantiff's duty to petrol the Thirteenth Precinct on his police motorcycle for traffic
violations. . .(therefore) the circumstances of this case indicate that the injury
stemmed directly from this officer's police functions. 1d. [Emphasis added.]

Dissatifaction with this common law rule has been the subject of widespread scholarly criticism
and judicia dissent. See, eg., Sehlik v Johnson, 448 Mich 928; 535 NW2d 494 (1995) (Justice
Levin's dissent to the Court's order denying reconsderation of denia of leave to gppeal). Many courts



have sought to curtail the rule's gpplicability through judicidly created exceptions, such as actions arigng
out of defendant's "wilful, wanton or intentiona” conduct. See eg., Miller v Inglis, 223 Mich App
159;  NW2d __ (1997); McAtee v Gutherie, 182 Mich App 215; 451 NW2d 551 (1989).

Indeed, the Michigan Supreme Court in Gibbons v Caraway, _ Mich __; NwW2d (No.

102190, July 22, 1997) made clear that its earlier rulings in Kreski v Modern Wholesale Electric Co,
429 Mich 347; 415 Nw2d 178 (1987) and Woods v City of Warren, 439 Mich 186, 195; 482
NW2d 696 (1992) should not be read to say that there are no exceptions to the rule. In overruling the
Court of Appeals decison in Gibbons, the Supreme Court expresdy held that there is an exception to
the fireman’ s rule where the defendant acted in a wilfil, wanton, or grosdy negligence manner.

Here, the rule itsdf (as enunciated by Stehlik) applies, but this does not end the inquiry,
because if an exception to the rule dso applies, then the suit may proceed. Plaintiff’'s complaint aleges
that defendant’s conduct condtituted “gross negligence,” but the parties did not brief this aspect of the
case either at the circuit court or on apped. We therefore do not have an adequate record to evaluate
this matter in light of the “wilful, wanton and grosdy negligent” exception discussed in Gibbons. We
therefore reverse and remand with directions to reconsider this matter in light of Gibbons.

Reversed and remanded with directions.

/4 Clifford W. Taylor
/9 Henry William Saad

| concur in result only.
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