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Defendants-Appellees.

Before Mailyn Kdly, P.J.,, and MacKenzie and J. R. Erngt*, JJ.
PER CURIAM.

In this employment discrimination and retdiatory discharge case, plaintiff, Daphnie Bobo,
gppedals as of right from an order granting summary disposition to defendants, Thorn Apple Valey, Inc.
and John Coal, pursuant to MCR 2.116(C)(7). Plaintiff argues that the six-month period of limitation
contained in defendant Thorn Apple Valey's employee handbook is unenforcesble and that the trid
court, therefore, erred in dismissing her case upon finding that the limitations period had expired. We
afirm.

In 1981, plaintiff was hired by Thorn Apple Valey as a production worker. During the course
of her employment she became a sdaried employee when she took a position as a qudity control
technician. On September 1, 1990, Thorn Apple revised its Sadlaried Employee Handbook. The
revised verson contained the following provision:

It is dso mutualy understood by the Corporation and by our employees that whenever
there is a digoute concerning an employee's termination, it is in the best interest of
everyone that the dispute be resolved quickly. For this reason, both the Corporation
and each employee undersand and agree that they will not commence any action,
charge or uit relaing to the employee's employment with Thorn Apple Valey, Inc.,
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more than six (6) months after the date on which such employment terminates. Both the
Corporaion and each employee expresdy wave any daute of limitations which is
longer than the foregoing.

On September 14, 1990, plaintiff went to the company office to receive her paycheck. She
was handed a document captioned “ Sdaried Employee Acceptance Form”. Plaintiff was not given her
check until she sgned the form.

On December 31, 1992, plaintiff’s supervisor, John Cool, terminated her employment on the
bassthat she dlegedly attempted to stedl sausages. On September 13, 1994, plaintiff filed this cause of
action agang defendants dleging wrongful, discriminatory, and retdiatory discharge as wdl as
defamation.

Defendants filed amotion for summary disposition pursuant to MCR 2.116(C)(7). They argued
that plantiff’s defamation clam was barred by the one-year satutory period of limitations. MCL
600.5805(7); MSA 27A.5805(7). Furthermore, they asserted that the remainder of plaintiff’'s claims
were barred by the contractua six-month limitation period contained in the employee handbook.

The trid court found that the language of the handbook was clear and that plaintiff assented to
its terms by dgning the acceptance form.  Additiondly, the trid court held that the waiver of the
limitations period in acivil rights action does not require that the party being bound have actud notice of
the terms in the contract; an agreement to be bound by them is sufficient. Therefore, the trid court
granted defendants motion. Plaintiff now chdlenges the trid court’s dismissal of her discriminatory and
retiatory discharge dlams.

Firg, plantff argues that the sx-month limitation period specified in the handbook & not
enforceable because, absent plaintiff’ s assent, there was no contract between the parties. We disagree.

In order to have an enforceable contract, both parties must mutualy assent to be bound. Rood
v General Dynamics Corp, 444 Mich 107, 118; 507 NW2d 591 (1993). In determining whether a
party has assented to a contract, this Court follows an objective theory. Id. a 119. Welook to al the
rdevant circumstances surrounding the transaction, including dl writings, ord statements and other
conduct by which the parties manifested their intent. Rowe v Montgomery Ward & Co, Inc, 437 Mich
627, 641; 473 NW2d 268 (1991).

Here, plaintiff sgned the handbook acceptance form that expresdy stated that she received a
copy of the handbook and accepted its terms. At no time after receipt of the handbook did plaintiff
question any of the terms.

Paintiff argues that, even though she signed the acceptance form, there was no assent because
neither the acceptance form nor the handbook clearly conveyed that she was entering into a contract.
We disagree.



A person who sgns a written agreement is presumed to know the nature of the document and
understand its contents. McKinstry v Valley Obstetrics-Gynecology Clinic, PC, 428 Mich 167, 184;
405 NW2d 88 (1987). The acceptance form signed by plaintiff stated, “1 have received a copy of the
Handbook, and | accept its terms.” The language on the form was sufficient to put plaintiff on notice
that she was not smply signing to acknowledge receipt of the handbook, but was agreeing to be bound
by itsterms.

Moreover, the language contained in the handbook resffirms that the terms written there were
intended to be binding on both the employer and the employees. The foreword of the handbook states:

Whileit is not intended that this booklet create a contract of employment for any definite
period of time, it isintended that the policies contained in it be binding on both our
employees, and on the Company. (Emphass added.)

Additiondly, the specific language of the clause limiting the period for bringing suit to Sx months uses
language such as “understand and agree’ and “expresdy waive’, which would aso place plaintiff on
notice that she was bound to the handbook terms. Therefore, the tria court did not clearly err in finding
that plaintiff assented to the terms of the handbook.

Next, plantiff argues that her assent was invdid, as she did not read the handbook and was
coerced into Sgning the acceptance form.

A party who sgns a written agreement is presumed to have understood its terms. McKinstry,
supra. A party’sfalureto read is generdly not a bass for rescission unless the failure was induced by
“some stratagem, trick or artifice by the parties seeking enforcement”. Moffit v Sederlund, 145 Mich
App 1, 8; 378 NW2d 491 (1985).

As previoudy discussed, plaintiff sgned the acceptance form which expressy provides that she
accepted the handbook’s terms.  There is no basis for her assertion that the nature of the acceptance
form was misrepresented to her, or that her failure to read was the result of her misunderstanding that
she was in fact entering into a binding contract. See Hungerman v McCord Gasket Corp, 189 Mich
App 675, 677; 473 NW2d 720 (1991).

However, plantiff asserts that she sgned the acceptance form without reading it or the
handbook because of economic duress. There are two basic eements of economic duress. The party
aleging economic duress must show that (1) he or she has been the victim of awrongful or unlawful act
or threat, and (2) such act or threat must be one which deprives the victim of his or her unfettered will.
Barnett v International Tennis Corporation, 80 Mich App 396, 406; 263 NW2d 908 (1978).
Furthermore, the party threatened must not have an adequate legd remedy avalable. Hungerman,
Supra at 677.

We find that defendants threet to withhold her wages was insufficient to overcome plantiff’s
freewill. Plantiff was Hill free to refuse to sign the release, and she had areadily available legd remedy
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to recover her earned wages. 1d. Therefore, the trid court did not clearly er in finding that plaintiff's
assent was validly obtained.

v

Fantiff argues that Michigan law does not dlow an employer to unilaerdly creste an
enforceable contract lessening the time period for bringing a cause of action by merely promulgating an
employment handbook containing such a provison. Even though plaintiff raised this issue below, the
trid court refused to address it. However, we find it unnecessary to remand to the trid court for
condderation of this question in light of our digposition of the remaining issues raised by plaintiff.

Vv

Faintiff dso argues in her reply brief that the sx-month limitation period is unenforcesble
because it is inherently unreasonable. Parties may contract for a period of limitation shorter that the
gpplicable statute of limitation, but the contractualy specified time period must be reasonable. Camelot
Excavating Co, Inc v & Paul Fire & Marine Ins Co, 410 Mich 118, 126-127; 301 NwW2d 275
(1981); Herweyer v Clark Highway Services, Inc, 455 Mich 14;  Nw2d __ (1997).

Faintiff has faled to preserve this issue for gppelae review. In the trid court, plantiff
conceded in her response to defendant’s motion for summary disposition that the contractua limitation
period was reasonable. A party may not take a podtion in the trid court and later seek redressin an
gppellate court that is based on a postion contrary to that taken in the trid court. Living Alternatives
for the Developmentally Disabled, Inc v Dep't of Mental Health, 207 Mich App 482, 484; 525
NW2d 466 (1994). Plaintiff’s concesson of the issue aso means that it has been raised for the first
time on apped and was not addressed by the tria court. Issues raised for the first time on apped are
not subject to appellate review. Garavaglia v Centra, Inc, 211 Mich App 625, 628; 536 NwW2d 805
(1995). A party who fails to raise an issue before the trid court has falled to preserve the issue for
appellate review. See Burgess v Clark, 215 Mich App 542, 548; 547 NW2d 59 (1996). Because
thisissue was never raised below, there is nothing for usto review.

VI

Findly, plaintiff argues that the trid court erred in holding that Michigan law does not require a
knowing and voluntary waiver of the three-year satute of limitation for bringing a cause of action
aleging discrimination and retdiation under Michigan's civil rights Satutes.

Paintiff cites severd federd cases as her supporting authority.  Although not binding, federd
decisgons in the area of civil rights law are highly persuasve. Langloisv McDonald's, 149 Mich App
309, 312; 385 NW2d 778 (1986).

In Alexander v Gardner-Denver Co, 415 US 36; 94 SCt 1011; 39 L Ed 2d 147 (1974), the
United States Supreme Court held that the plaintiff did not waive Title VII rights by first submitting a
clam of wrongful discharge to arbitration under a collective bargaining agreement. The Court noted that
it was posshble to waive Title VII rights. However, the waiver must be \oluntary and knowing.
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Likewise, other federd courts have observed that a waiver of civil rights daims must be voluntary and
knowing. Watkins v Scott Paper Co, 530 F2d 1159, 1172 (CA 5, 1976); Cox v Allied Chemical
Corp, 538 F2d 1094 (CA 5, 1976).

The Sixth Circuit has addressed a case andogous to the one before this Court. Myers v
Western-Southern Life Ins Co, 849 F2d 259 (CA 6, 1988). In Myers, the plantiff Sgned an
employment contract with a provison smilar to the one contained in the handbook here. He was
required to bring suit againgt his employer not more than sx months &fter the date of termination and
was required to waive any datute of limitations to the contrary. 1d. a 260. He argued that because
cavil rights actions are normaly afforded a heightened scrutiny, civil rights dlaims cannot be restricted or
limited without a knowing and intdligent waiver by the aggrieved party. Id. at 262. The Court Stated:

[T]he heightened scrutiny which is applied to civil rights casesin this cortext involves the
knowing and voluntary nature of the waiver of civil rights clams....Thus, in order to
benefit from the heightened scrutiny afforded civil rights actions, Myers would be
required to demondrate that hiswaiver of the statute of limitations was not knowing and
voluntary. [849 F2d 261.]

We adopt thisview. The Michigan Condtitution provides:

No person shall be denied the equa protection of the laws; nor shal any person
be denied the enjoyment of his civil or palitica rights or be discriminated againg in the
exercise thereof because of rdigion, race, color or nationd origin. The legidature shall
implement this section by appropriate legidation. [Const 1963, art 1, 8 2]

A primary misson of this provison was to ensure equa opportunity in the pursuit of employment. See
Heurtebise v Reliable Business Computers, 452 Mich 405, 427; 550 NW2d 243 (1996) (Cavanagh,
J). This provison “devated an employee's satutory right under the FEPA to the datus of a
condtitutional right.”* 1d., quoting Boscaglia v Michigan Bell Telephone Co, 420 Mich 308, 314, n 8;
362 NW2d 642 (1984). Condtitutiona rights can be waived, but only if the waiver is knowingly and
intdligently made. Verbison v Auto Club Ins Ass'n, 201 Mich App 635, 642; 506 NwW2d 920
(1993). Therefore, we believe that a waiver of a civil rights clam or awaiver of the time frame under
which acivil rights clam must be brought, must be carefully scrutinized for voluntariness. Myers, supra.
Thetrid court erred in holding otherwise.

Nevertheless, we are convinced that the error was harmless. Under Myers, supra, to benefit
from the heightened scrutiny afforded civil rights actions, plaintiff had to make a showing that her waiver
of the gtatute of limitations was not knowing and voluntary. In this regard, the Myers court offered the
folowing andyss

Although wavers in civil rights cases ought to be caefully scrutinized for
voluntariness....it does gppear that the waiver in this case was knowing and voluntary.
The contractual language is quite clear; moreover, if Myers believed that the terms were
unreasonable, he clearly had the option of not Signing the agreement. Indeed, the only



evidence of compulson is Myer's conclusonary [dc] affidavit to that effect. Under
these circumstances, we cannot say that the waver of the applicable datute of
limitations was unknowing or unintelligent. [849 F2d 262; citations omitted.]

In this case, as previoudy noted, the language of the form that plaintiff sgned was sufficiently clear to put
her on notice that she was entering into a binding contract regarding the terms of her employment as
dated in the handbook. Additiondly, as previoudy noted, there is no bass to plaintiff’s clams of
misrepresentation, misunderstanding, or that she Sgned the form involuntarily while under *economic
duress” Under these circumstances, plaintiff has failed to offer facts giving rise to a showing that her
walver of the gpplicable gatute of limitations was unknowing or unintelligent.

Affirmed.

/9 J. Richard Erngt
/9 BarbaraB. MacKenzie

! The FEPA (Fair Employment Practices Act), MCL 423.301 et seq.; MSA 17.458 et seq., was
repedled by 1976 PA 453 and replaced by the Michigan Civil Rights Act. MCL 37.2101 et seq.;
MSA 3.548(101) et seq.



