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Before: Smolenski, P.J., and Michael J. Kelly and Gribbs, JJ.
PER CURIAM.

Pursuant to our Supreme Court’s order of remand for consideration of this lega malpractice
case as on leave granted,! defendants Leonard C. Jagues and Jagues Admiraty Law Firm, P.C.,
apped from thetrid court’s order denying defendants motion for summary disposition. We affirm.

Maintiffs, at least one of which has American citizenship, are individuas or representatives of
individuals who were aboard the Alexander L. Kidland when it capsized in the Norwegian sector of the
North Sea in March, 1980, killing over one-hundred of the approximately two-hundred persons on
board. The Kidland was a Norwegian-owned and Norwegian-flagged semi-submersible drilling rig thet
had been chartered for use as an accommodation platform, i.e, a sort of floating hotel, by Phillips
Petroleum Company Norway (Phillips Norway). Phillips Norway is a Delaware corporation, and at
that time its board of directors made decisons in Oklahoma, while its day-to-day operations were
conducted in Norway.

Plaintiffs retained defendants to represent bem with respect to any dams arising out of the
Kidland's capgzing. Defendants filed it on plaintiffs behaf againgt, anong others, Phillips Norway in
the United States Digtrict Court for the Northern District of Ohio.”> However, the district court
subsequently granted Phillips Norway’s motion to dismiss on the ground that the court did not have
persond jurisdiction over Phillips Norway.® The United States Court of Appedls for the Sixth Circuit
afirmed the district court,* and subsequently denied plaintiffs petition for renearing.> The United States
Supreme Court denied plaintiffs petitions for certiorari.®
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Defendants then filed suit on plantiffS behdf againg, among others, Phillips Norway in
Deaware Superior Court, asserting tort claims under American federd law, including the Jones Act, 46
USC § 688, and Norwegian law. Miller v Phillips Petroleum Co Norway, 529 A2d 263 (Dl Sup
Ct, 1987) (Miller 1).” Phillips Norway moved for summary judgment on the grounds of lack of subject
matter jurisdiction and the doctrine of forum non conveniens. Id. a 266. The Delaware Superior
Court dismissed the case. 1d. at 269-271. The court concluded that Norwegian law, not American
federd law, applied to plaintiffs case. In arriving a this conclusion, the court utilized the Lauritzen®-
Rhoditis’ choice-of-law test that is applied by American courts for determining whether American
federd law gpplies to maritime tort claims premised on American federd law, such as clams under the
Jones Act. d. at 266-269."° Thistest involves evauating eight factors™ for the purpose of determining
the substantidity of the contacts between the facts of the case and the United States. Id. at 266.
Because it concluded that Norwegian law applied to plaintiffs case, the digtrict court, therefore, held
that it did not have subject matter jurisdiction to hear plaintiffs case. Id. at 269. The court dso held
that dismissa of plaintiffsS claims was appropriate under the doctrine of forum non conveniens. 1d. at
270-271. Haintiffs gppealed, arguing that the court did have subject matter jurisdiction over plantiffs
case and that the case should not have been dismissed on the ground of forum non conveniens.™

The Delaware Supreme Court affirmed the lower court, dbeit on dightly different grounds.
See, generdly, Miller v Phillips Petroleum Co Norway, 537 A2d 190, 201 (Del, 1988) (Miller I1).
In its opinion, the Delaware Supreme Court first addressed the issue whether the lower court had
subject matter jurisdiction of plaintiffs suit. 1d. at 193-195. The Delaware Supreme Court held that
the lower court had subject matter jurisdiction of the controversy because plaintiffs had properly
asserted clams under American federd law. 1d a 194. The Delaware Supreme Court stated that the
lower court had, therefore, improperly grounded its dismissd of plaintiffs American federd law clams
on alack of subject matter jurisdiction. Id. at 195.

The Delaware Supreme Court next considered the issue whether the lower court had properly
concluded that American federd law did not apply to the capsizing of the Kidland. Id. The Delaware
Supreme Court reviewed de novo the gpplication of the Lauritzen-Rhoditis choice-of-law factors to
the facts of plantiffs case and held that Norwegian law, not American federd law, governed the
capszing of the Kidland. Id. at 195-201. The Ddaware Supreme Court stated that plaintiffs
American federd law clams were therefore properly dismissed on the ground that plaintiffs had failed to
date aclam under American federa law upon which relief could be granted. Id. at 192, 201.

Findly, the Delaware Supreme Court considered the issue whether the lower court abused its
discretion in dismissng plantiffS case on the dternative and independent ground of forum non
conveniens:

We have concluded that plaintiffS American federd lav cdams should have been
dismissed for faling to Sate a cause of action, leaving only their dternative claims under
Norwegian law to be consdered. However, assuming arguendo that American federd
law gpplied to plantiffs clams, it was gill empowered to exercise its discretion to
dismiss the suit under the doctrine of forum non conveniens.
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In dismissng plantiffs Norwegian law clams the Superior Court recognized
and applied the proper forum non conveniens consderations to the factsin thiscase. .
.. Those facts would remain unchanged even if American federa law did gpply to the
plantiffs cdams. We find no abuse of discretion in granting the defendant’ s motion for
dismissd on forum non conveniens grounds. [Id. at 201-202.]

Haintiffs then filed this legal mapractice action agangt defendants. Plaintiffs asserted in ther
complaint that defendants owed them the duty to represent them as would an admiraty law specidist of
ordinary skill and judgment, and that defendants breached this duty by failing to choose the proper
forum for filing plaintiffs dams® As developed through the course of this law suit, plaintiffs have
argued that defendants should have filed their case againgt Phillips Norway in Oklahoma. Plaintiffs dso
asserted in their complaint that they would have prevailed had defendants taken gppropriate steps to
represent plantiffs in the American courts, and that defendants negligence caused plaintiffs to lose their
dams

Defendants moved for summary disposition on the ground of collaterd estoppel. The trid court
granted the motion on another ground not relevant to this gpped. Plaintiffs gppedled, and this Court
reversed and remanded.” On remand, defendants renewed their motion for summary disposition, in
part, on the ground of collateral estoppel. The trid court was not persuaded by defendants’ collatera
estoppel argument, and denied the motion. Defendants gppedl.  Proceedings in the lower court have
been stayed pending our resolution of the collatera estoppel issue.

On agpped, defendants argue that the tria court erroneoudy rejected their collaterd estoppel
argument. Defendants contend that “in light of the decision of the Delaware Supreme Court, Plaintiffs
are collateraly estopped from proving any negligence by Defendants in their representation of Plaintiffs”
More specificaly, defendants strenuoudy argue that the issues decided by the Delaware Supreme Court
areidenticd to the issuesinvolved in this case:

The ultimate issue to be decided in this suit, as it was in Flantiffs Delavare
Suit, is the avallability of an American forum for the pursuit of any cdams by Pantiffs
aisng out of the snking of the “Kidland.” Pantiffs can sudain ther dams of
professond negligence againg Defendants here only if they can prove that Plantiffs
underlying suit could have been filed and maintained in an American Forum. If nat,
Paintiffs cannot prove their daims of professond negligence.

The question of the availability of an American forum was both actudly and
necessxily litigated in the Ddaware proceedings. The ultimate result of Pantiff’s
Dedaware suit, pursued through the Delaware Supreme Court, was that there was no
American forum where Fantiffs could press ther dams. As a matter of law then,
Faintiffs are unable to prove any negligence by Defendants relating to the latters
handling of Plaintiffs rights and daims arisng out of the sinking of the “Kidland.”
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The Delaware Supreme Court in [Miller 11] unequivocdly ruled thet Plaintiffs
were unable to pursue any viable clams predicated upon American federa law, and
that, as to Plantiffs remaning dams under Norwegian law, gpplication of the doctrine
of forum non conveniens mandated their dismissd. Those subgtantive rulings by the
Ddaware Supreme Court mede it such that Plaintiffs are unable to prove any
professond negligence by Defendants.

This Court reviews de novo a trid court’s decison on a motion for summary disposition
pursuant to MCR 2.116(C)(7) (claim is barred). Smith v YMCA of Benton Harbor/S Joseph, 216
Mich App 552, 554; 550 NW2d 262 (1996). The motion need not be supported by documentary
evidence. Patterson v Kleiman, 447 Mich 429, 432; 526 NW2d 879 (1994). However, where the
motion is supported by such evidence, it must be considered. 1d. We will accept the contents of the
complaint as true unless specificdly contradicted by the documentary evidence. Id. at 434, n 6. A
motion under this court rule should be granted only if no factua development could provide a basis for
recovery. Smith, supra.

Whether a party is collaterally estopped from disputing an issue addressed or admitted in prior
proceedingsis alegd question that we review de novo. Horn v Dep’t of Corrections, 216 Mich App
58, 62; 548 NW2d 660 (1996). As explained in Detroit v Quall, 434 Mich 340; 454 NW2d 374
(1990):

Appropriate resolution of the collaterd estoppel question turns . . . upon a
finding that in the prior proceeding the issue of fact or law was actudly litigated and
actudly determined by a vdid and find judgment, and that the determination was
essentid to the find judgment. 1 Restatement Judgments, 2d, 8§ 27, p 250. Among
other requirements courts have set out in order that collatera estoppd may apply are
the fallowing:

“The issue to be concluded must be the same as that involved in the prior
action. In the prior action, the issue must have been raised and litigated, and actudly
adjudged. The issue must have been material and relevant to the disposition of the prior
action. The determination made of the issue in the prior action must have been
necessary and essentid to the resulting judgment. [1b Moore, Federa Practice,
0.443[1], p 759.]"

Defendants rely on Alterman v Provizer, 195 Mich App 422; 491 NW2d 868 (1992), and
Knoblauch v Kenyon, 163 Mich App 712; 415 NW2d 286 (1987), as support for their collatera
estoppd argument.  In Knoblauch, the defendant-attorney had represented the plaintiff in a prior
crimina proceeding, during which a judicid determination was made that the plaintiff had received the
effective assstance of counsd. Id. at 713-714. The plantiff then brought a civil mapractice dam
agang the defendant-attorney asserting essentialy the same grounds as those asserted in the crimina
proceeding. Id. This Court hdd the plaintiff was collaterdly estopped from raising the issue of the
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adequacy of the defendant-attorney’s representation in the prior crimind proceeding. Id. at 715, 725;
see also Schulmmyv O’Hagan, 173 Mich App 345; 433 NW2d 839 (1988).

In Alter man, the defendant-attorney had previoudy represented the plaintiff in afedera civil suit
that resulted in a settlement. |d. at 423. Theredfter, the plaintiff, through other counsd, moved to set
adsde the settlement on the ground that he had not been mentally competent when he had entered into
the settlement. 1d. The federa court denied the motion. 1d. The plaintiff then brought a mapractice
action agang the defendant-attorney. 1d. This Court held that the plaintiff was collaterdly estopped
from rditigating the issue whether the defendant-attorney had negligently dlowed the plaintiff to settlea
previous lawsuit while he was mentaly incompetent because the issue of the plaintiff’s competency had
been fully and fairly litigated in the prior proceeding. Id. at 427.

In the prior litigation involved in this case, the Delaware Supreme Court was faced with a
conflict-of-law issue, i.e,, whether American federd law or Norwegian law applied to plaintiffs clams
premised on American law. The court was dso faced with a forum non conveniens issue, i.e,
whether the trid court abused its discretion in declining to exercise jurisdiction over plaintiffs case. The
issue plaintiffs seek to litigate in this case is whether defendants were professondly negligent in failing to
file plantiffs case in Oklahoma. This issue certainly may involve the subissues whether American
federal law or Norwegian law agpplies and whether the doctrine of forum non conveniens applies.
However, these subissues will be decided in the context of how an Oklahoma court would have
decided these issues. Unlike Knoblauch and Alterman, the issue of how an Oklahoma court would
have decided the choice-of-law and forum non conveniens issues was not decided by the Delaware
Supreme Court.  Thus, because the issues decided by in the prior litigation are not the same as the
issues raised in this case™ we conclude that collateral estoppel does not bar plaintiffs clams. Cf.
Bullock v Huster (On Remand), 218 Mich App 400, 405; 554 NW2d 47 (1996).

Rather, we believe that defendants raise an issue related to proximate cause.’® In asuit for legal
mapractice, the plaintiff must prove (1) the existence of an attorney-client rdaionship; (2) negligent
legd representation; (3) that the negligence was a proximate cause of plaintiff’s injury, and (4) that fact
and extent of the injury dleged. Charles Reinhart Co v Winiemko, 444 Mich 579, 585-586; 513
NwW2d 773 (1994). With respect to the cause-in-fact agpect of proximeate cause, the plaintiff must
edtablish that but for the atorney’s negligence the plaintiff would have been successful in the underlying
auit. 1d. a 586. In other words, the plaintiff must prove two cases within asingle proceeding Id. See
aso Coleman v Gurwin, 443 Mich 59, 64; 503 NW2d 435 (1994). Thisisknown as the “suit within
a suit” concept. Coleman, supra. The “suit within a suit” concept is not universdly applicable.
Reinhart, supra a 587. Rather, it “has vitdity only in alimited number of Stuations, such as where an
atorney’ s negligence prevents the client from bringing acause of action . . . .” Coleman, supra.

Thus, in this case, we assume without deciding'’ that plaintiffs will have to establish that, but for
defendants  negligence in failing to file plaintiffs case in Oklahoma, an Oklahoma court would have
heard plaintiffs daims® As indicated previoudy, this may involve the issues whether an Oklahoma
court would have decided that American federa law or Norwegian law gpplied to plaintiffs case, and
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whether an Oklahoma court would have concluded that it should not exercise jurisdiction under the
doctrine of forum non conveniens.

With respect to the choice of law issue, we cannot help but note that the Delaware Supreme
Court indicated that the Jones Act is to have a uniform gpplication throughout the county unaffected by
locd view of common law rules. Miller 11, supra at 195. Thus, if gpplicable, it may be determined that
an Oklahoma court’s andysis of the eight Lauritzen-Rhoditis choice of law factors would yield the
same result as the Delaware Supreme Court’s application of those factors, i.e, that plaintiffs falled to
date an American federd law cause of action because Norwegian law gpplies. If s0, then plaintiffs
would be unable to establish the cause-in-fact eement of ther case, i.e, that but for defendants
negligence an Oklahoma court would have heard plaintiffs case. Likewise, it may be determined that
an Oklahoma court would have hdd that it would decline to exercise jurisdiction over plaintiffs case
under the doctrine of forum non conveniens. Agan, plantiffs would then be unable to establish the
element of cause-in-fact.

However, where a choice of law issue is involved, the forum gstate' s rules rative to conflict of
laws gpply. Jones v State Farm Mut Automobile Ins Co, 202 Mich App 393, 397-398; 509 Nw2d
829 (1993). In this case, the issue of Oklahoma's rules rdative to conflict of laws has not been
properly or adequately raised, briefed or argued. Likewise, the issue of Oklahoma s law of forum non
conveniens has not been properly or adequately raised, briefed or argued. Thus, we decline to
consder whether the trid court's grant of summary dispostion may be affirmed on the dterndive
ground of lack of proximate cause.

In summary, collaterd estoppel does not apply in this case to bar plaintiffs claims because the
issues to be decided in this case are not the same as the issues actudly and necessarily decided by the
Ddaware Supreme Court. Rather, it gppears that defendants argument actualy pertain to the issue of
proximate cause. We decline to decide the issue of proximate cause because this issue has not been
properly or adequately raised, argued or briefed.

Affirmed.

/9 Michad R. Smolenski
/9 Miched J. Kdly
/9 Roman S. Gribbs

! Reme v Jaques, 450 Mich 1001 (1996).

2 See, generdly, All Alexander L. Kielland Litigants v Phillips Petroleum Co, Inc, unpublished
memorandum opinion of the United Stated Didrict Court for the Northern Didrict of Ohio, filed
February 14, 1983 (Case Nos. C82-31, C82-196 through 243, C82-581 through 604, C82-605
through 632, C82-633 through 695, C82-1260 through 1262).
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* Seg, generally, All Alexander L. Kielland Litigants v Phillips Petroleum Co, Inc, 745 F2d 55 (CA
6, 1984).

® All Alexander L Kielland Litigants v Phillips Petroleum Co, Inc, unpublished order of the United
States Court of Appeals for the Sixth Circuit, entered September 17, 1984 (Docket No. 83-3206).

® All Alexander L. Kielland Litigants v Phillips Petroleum Co, 471 US 1055; 105 S Ct 2116; 85 L
Ed 2d 481 (1985).

’ See also Miller v Phillips Petroleum Co Norway, 537 A2d 190, 193 (Del, 1988) (Miller 11).
8 Lauritzen v Larsen, 345 US 571; 73 SCt 921; 97 L Ed 1254 (1953).

° Hellenic Lines Ltd v Rhoditis, 398 US 306; 90 S Ct 1731; 26 L Ed 2d 252 (1970).

19 See dlso, Fitzgerald v Texaco, Inc, 521 F2d 448, 453 (CA2, 1975).

! These factors are (1) the place of the wrongful act; (2) the law of the flag; (3) the dlegiance or
domicile of the injured; (4) the dlegiance of the defendant shipowner; (5) the place of the contract; (6)
the inaccessihility of the foreign forum; (7) the law of the forum; (8) the shipowner’s base of operations.
Miller I, supra at 266.

12 See Miller I, supra at 192.

3 Paintiffs dso dam that defendants faled to advise the American plaintiffs that their daims were
subgtantialy more likely to be cognizable in an American court, faled to disclose to dl parties the
conflict of interest between the American plaintiffs and the non-American plantiffs, falled to advise
plantiffs of the decison of the Delaware Supreme Court in time to perfect an gpped to the United
States Supreme Court, failed to advise plaintiffs of the time period for perfecting an gpped to the United
States Supreme Court, and failed to keep plaintiffs fully and adequately informed of the progress of their
dams

4 Reme v Jacques, unpublished opinion per curiam of the Court of Appedls, issued June 1, 1994
(Docket No. 143919). We note that this Court, unfortunately, misspelled Jagues in the caption of this
opinion.

> Because we conclude that the issues are not the same, we need not address defendants arguments
with respect to mutudity and the identity of the parties. See, generdly, Alterman, supra at 424,
Knoblauch, supra at 720.

18 | ndeed, on the last two or three pages of defendants brief, defendants reasoning for why this Court
should reverse the trid court's grant of summary dispostion evolves into an argument based on
proximate cause.



7 Because we do not wish to establish any law of the case with respect to the issue of proximate cause,
we make clear that we do not decide that the “suit within a suit” concept is applicable to this case.
Rather, we engage in this discusson only to illusrate our belief that defendants arguments more
properly relate to the issue of proximate cause, rather than the issue of collatera estoppe.

18 \We express no opinion concerning whether this is an issue of law for the court or an issue of fact for
thejury. See Reinhart, supra at 588, 592.



