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PER CURIAM.

Thisis amedicd mapractice action arising from dlegations that plaintiff gave birth on March 2,
1981, to Bradley LaBarge, who suffered from oxygen deprivation that resulted in brain damage.
Paintiff appeds as of right from the trid court’s order granting summary dispostion in favor of Pontiac
Generd Hospitd and five individud defendants.  Plaintiff’s sole issue concerns the governmenta

* Circuit judge, Sitting on the Court of Appeals by assgnment.
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immunity of the five individud defendants. We reverse the trid court’s order with respect to the five
individua defendants and remand for further proceedings congstent with this opinion.

This Court reviews the trid court’s grant of summary digposition pursuant to MCR 2.116(C)(7)
de novo as a matter of law. Florences v Dep't of Social Services, 215 Mich App 211, 214; 544
NwW2d 723 (1996); Turner v Mercy Hosps & Health Services of Detroit, 210 Mich App 345, 348;
533 NW2d 365 (1995). However, our review is limited to the record presented to the tria court.
Amorello v Monsanto Corp, 186 Mich App 324, 330; 463 NW2d 487 (1990). Because defendants
motion was based soldy on dlegations in plantiff’s second amended complaint, al well-pleaded
dlegaions in the second-amended complaint are congtrued in alight most favorable to the plaintiff and
are accepted as true. Patterson v Kleiman, 447 Mich 429, 434; 526 NwW2d 879 (1994); Turner,
supra a 348. Defendants had the burden of showing the legd insufficiency of plaintiff’s dlegations.
Green v Berrien General Hosp Auxiliary, Inc, 437 Mich 1, 10; 464 NwW2d 703 (1990). Summary
dispogtion is ingppropriate unless no factud development could provide a bass for recovery.
Florences, supra at 213-214.

Defendants did not meet ther burden to show the legd insufficency of dl of plantffs
dlegations pertaining to the question of governmental immunity.! The parties do not dispute that the
defendants are lower level governmenta employees. Under Ross v Consumers Power Co (On
Rehearing), 420 Mich 567, 633-634; 363 NW2d 641 (1984), lower level government employees are
immune from tort ligbility when they are (1) acting during the course of employment and acting, or
reasonably believe that they are acting, within the scope of their authority, (2) acting in good faith, and
(3) performing discretionary, as opposed to ministerid acts?

Defendants in the present case asserted in their motion for summary disposition that the second
amended complaint dleged only discretionary acts. Discretionary acts have been defined as those
requiring persona ddiberation, decison and judgment. Ross, supra at 634. Ministerid acts have been
defined as those which congtitute merely an obedience to orders or the performance of aduty in which
the individud has little or no choice. Id. However, even ministeria acts require minor decison making
and involve some measure of persond deliberation and judgment. Green, supra a 14. “In anutshel,
the diginction between ‘discretionary’ and ‘minigerid’ acts is that the former involves significant
decison-meking, while the latter involves the execution of a decison and might entall some minor
decisonrmaking.” Ross, supra a 635. Although the gpplication of this discretionary/minigerid tes is
technicaly alega question, resolution of the question requires a detailed factua andysis of the conduct
at issue. Green, supra at 9-10.

Within the redlm of medica decison making, it has been said that medica decison making is
inherently discretionary. Tobias v Phelps, 144 Mich App 272, 280-281; 375 NW2d 365 (1985).
However, our Supreme Court subsequently held that the execution of a medica decison may at times
entall a series of medica decisons requiring persona ddiberations and judgment, and that Ross will
require that each decison entall sgnificant decison meking for immunity to goply. Green, supra at 13.

In the case a bar, the second amended complaint purports to set forth claims for negligence and
battery againg the individud defendants. We note that the second amended complaint contains some
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broad dlegations such as a falure to properly diagnose which, on their face, would come within the
scope of discretionary acts.  We note that other alegations describe only the generd nature of the
dleged activity, and not the specific acts complained of and, thus, provide no basis for ruling upon the
discretionary/minigerid diginction. Canon v Thumudo, 430 Mich 326, 343; 422 NW2d 688 (1988).
However, the record reveds that plaintiff’s primary chalenge to summary dispostion (based on the
pleadings), as wel as the trid court’s decison to grant summary dispostion for the five individud
defendants, were the dlegationsin Count I, 1143 (g) to (I). Wethuslimit our review to these dlegations,
which set forth the following breaches of duty:

(90 Falure to respond to fetd monitor which showed persigent late
decderdtions,

(h) Falure to respond to fetal monitor which showed poor beat to best
vaiability,

(i) Faluretotimdy placeinterna lead in responseto (g) and (j) above;

() Failureto timey place patient on left Sde and administer oxygen in response
to (g) and (h) above;

(k) Failureto perform cesarean section in response to (g), (h), and (j) above;

() Falureto timely decide on cesarean section as stated above and the ddlay in
performing cesarean section.

Accepting these dlegations as true and viewing them most favorably to the plaintiff, we must
assume that amedica decison had dready been made to order feta monitoring and that the monitoring
produced results, namely, persstent late decelerations and poor begt to beat variability, for which there
was a duty to act. Because factud development would be necessary to determine whether the
decison-making that occurred during those acts permitted a wide latitude of choices and, thus, would
be properly characterized as discretionary, or were ministeria acts, and factud development would be
necessary to determine which defendant or defendants were responsible for each act, the trid court
incorrectly granted summary digpostion in favor of the five individuad defendants based solely on the
pleadings. Green, supra; O’ Neal v Annapolis Hosp, 183 Mich App 281; 454 NW2d 148 (1990).

In view of our holding that the pleadings done did not judtify summary disposition, we find it
unnecessary to condder plaintiff’s argument concerning the effect of incomplete discovery on whether
summary dispostion was gppropricte. However, we note that summary dispostion is generdly
premature if discovery on a disputed issue is incomplete, but that summary disposition is gppropriate if
there is no fair chance that further discovery will result in factua support for the motion. Vargo v
Sauer, 215 Mich App 389, 401; 547 NW2d 40 (1996); Mackey v Dep't of Corrections, 205 Mich
App 330, 333; 517 NW2d 303 (1994). Moreover, the trial court must render judgment without delay
if the pleadings show that a party is entitled to judgment as a matter of law, or if the proofs show no
genuine issue of materid fact. Nationwide Mutual Ins Co v Quality Builders, Inc, 192 Mich App



643, 648; 482 NW2d 474 (1992); MCR 2.116(1)(1). Because our decision to reverse rests solely on
defendants failure to demondtrate that the pleadings showed that they were entitled to judgment as a
meatter of law, we express no opinion on whether summary disposition would be proper based on alack
of agenuine issue of materia fact before the close of discovery.

Findly, with regard to plaintiff’s clam that Count 111 provides abass for showing that the “good
fath” dement for lower leve governmenta employee immunity was lacking, we note that the trid court
did not expresdy rule on this argument. However, we will address plaintiff’s argument because it was
rased below and is likely to arise again on remand. Peterman v Dep’t of Natural Resources, 446
Mich 177, 183; 521 NW2d 499 (1994).

We do not agree with plaintiff’s assertion that Count 111 contains alegations of an assault and
battery, which would condtitute a crime.  On its face, Count 111 purports to set forth a clam for civil
battery, but we are not bound by a party’s choice of labels for the cause of action. Johnston v
Livonia, 177 Mich App 200, 208; 441 NW2d 41 (1989). A civil battery, in the context of aclam
againg a physcian, is committed when a physician treats or operates on a patient without consent or
exceeds the scope of consent.  Banks v Wittenberg, 82 Mich App 274, 279-280; 266 NW2d 788
(1978). No civil action for battery lies unless there is a contemporaneous refusa of treatment and afully
informed, competent adult patient. Werth v Taylor, 190 Mich App 141, 150; 475 NW2d 426
(1991). In the present case, the substance of plaintiff’s adlegation in Count 111 is that she was not fully
informed concerning her condition and potentia risks involved in treetment.  This alegation sounds in
negligence or medica mapractice, and not civil battery. See Roberts v Young, 369 Mich 133, 140;
119 NW2d 627 (1963); Lincoln v Gupta, 142 Mich App 615, 625; 370 Nw2d 312 (1985). The
dlegation is insufficient to raise any question on whether the four defendant physcians or nurse Cynthia
Hogan acted in bad faith. See Flones, supra at 401; Tobias, supra at 277-278.

We reverse the trid court's grant of summary dispogtion in favor of the five individud
defendants and remand for further proceedings condgtent with this opinion. We do not retain
juridiction.

/9 Myron H. Wahls
/9 HildaR. Gage
/s Wedey J. Nykamp

Y In this regard, we note that the law on governmental immunity applicable to the present case was a
cregtion of judicia decison-making because plaintiff’s clam arose in 1981 before the immunity statute,
MCL 691.1407; MSA 3.996(107), was amended in 1986. Nalepa v Plymouth-Canton Community
School Dist, 207 Mich App 580, 585; 525 NW2d 897 (1994); Flones v Dalman, 199 Mich App
396, 401; 502 Nw2d 725 (1993).

2 The revised version of the statute eiminates the distinction between discretionary and ministerial acts.
MCL 691.1407(2); MSA 3.996(107)(2).



