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PER CURIAM.

Paintiff appeds by leave granted an order granting defendant a new trial. We vacate the order
granting defendant anew tria and remand for reinstatement of defendant’ s conviction and sentence.

At the time of the incident out of which this case arises, defendant had a young child with his
wife as well as a one-year-old son, Tyrell, with Charise Banks, a woman with whom defendant was
having an extraamaritd affair. In February, 1994, defendant visted Banks and his son. While Banks
left her residence for a short period of time, defendant was aone with his son. When Banks returned,
the child had vomited and was sick. Defendant and Banks subsequently took the child to the hospitd,
where the child dmost died. It was ultimately determined that the child had ingested diazinon.
Defendant was convicted of attempted murder, MCL 750.91; MSA 28.286, and sentenced to forty to
gxty months imprisonment. Defendant subsequently moved for a new trid on the grounds of
prosecutorid misconduct and ineffective assstance of counsd.  Following an evidentiary hearing, the
tria court granted the motion on both grounds.

Paintiff argues on gpped that the trid court abused its discretion in granting defendant a new
trial. We agree.

MCR 6.431(B) provides:

On the defendant’s motion, the court may order a new trid on any ground that
would support appellate reversal of the conviction or because it believes that the verdict



has resulted in a miscarriage of justice. The court must sate its reasons for granting or
denying anew trid oraly on the record or in awritten ruling made part of the record.

We review the grant of a new trid for an abuse of discretion. People v Leonard, 224 Mich
App 569,578,  NW2d __ (1997). Indetermining whether the trial court abused its discretion, we
must examine the reasons given by the trid court in granting a new trid. 1d. a 580. We will find an
abuse of discretion where the reasons given by the trid court are not legaly recognized or are not
supported by any reasonable interpretation of the record. People v Bart (On Remand), 220 Mich
App 1, 11; 558 NW2d 449 (1996); see adso Leonard, supra.

We firg review plaintiff’ s argument that the prosecutor did not commit misconduct warranting a
new trid. The trid court granted a new triad on this ground because it determined that defendant had
been denied afair and impartid trid by the prosecutor’ s presentation of a theory that was not supported
by the evidence. Specificdly, the court noted that the prosecutor had argued that defendant had
attempted to kill his son “in an effort to conced [the child] from his wife’ and “keep [his wife] from
knowing of the birth of [the child].” The court found this argument erroneous where the prosecution
had information before trid that defendant’s wife had known about defendant’s affair with Banks and
the birth of defendant’s son.

A prosecutor may not make a statement of fact to the jury that is unsupported by the evidence.
People v Sanaway, 446 Mich 643, 686; 521 NwW2d 557 (1994). A trid court’s finding of
prosecutoria misconduct is a mixed question of fact and law. People v Tracey, 221 Mich App 321,
323; 561 Nw2d 133 (1997). This Court reviews questions of fact under the clearly erroneous
standard and questions of law de novo. Id. at 323-324.

In this case, the trid court’s reason for granting defendant a new trid was certainly a legdly
recognized reason. However, we conclude that the reason given by the trid court for the grant of anew
trid, i.e, that the prosecutor argued a theory not supported by the evidence, is clearly erroneous and
not supported by any reasonable interpretation of the record. Tracey, supra; Bart, supra.

Our review of the record reveds that there was little dispute at tria concerning whether the
poisoning was accidental or intentional. Rather, the primary issue was the identity of the person who
intentionaly poisoned the child. The evidence indicated that the perpetrator could only have been
Banks or defendant. Thus, the prosecutor’s theory was that defendant intentionally poisoned his son.
As part of this theory, the prosecutor argued during closing argument that defendant’s motive for
committing the crime was that defendant smply did not want, and had never wanted, his son. As
evidentiary support for defendant’ s aleged motive, the prosecutor relied on the circumstantia inferences
arisang from defendant’'s course of conduct beginning while Banks was pregnant.  Specificdly, the
prosecutor noted the evidence that during Banks pregnancy defendant’s wife was aso pregnant, that
defendant suggested both abortion or adoption to Banks, and that defendant told Banks that he did not
want the child to have hislast name. The prosecutor noted the evidence that Banks had filed a paternity
action after the child had been born, that defendant had defaulted in this action, and that the poisoning
occurred approximeately eighteen days before a scheduled hearing at which defendant would officidly be
deemed the father of the child and required to pay child support. The prosecutor further noted the
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evidence that defendant did not show any emotion or ask any questions while at the hospital with the
child, and that defendant visited the child sparingly, if at dl, between the time of the poisoning and the
time that defendant was restricted from seeing the child.

As part and parcd of the motive theory, the prosecutor argued the reasonable inferences arising
from the evidence of defendant’s course of conduct with respect to his wife. Specificdly, defendant’s
datement to Sergeant Waldoch, the investigating police officer, was admitted at trid, indicating that
defendant had not told his wife of Banks pregnancy, but rather that defendant’s wife had become
aware through an anonymous letter that Banks was pregnant with defendant’s child as early as Banks
gxth month of pregnancy. Banks testified that she had told the investigating officer that defendant’ s wife
did not believe that defendant was the father of Banks son unless there was a blood test. From this
evidence, the prosecutor argued as follows with respect to defendant’s motive:

March 14" of 1994 was judgment day for Defendant. Almost as serious in his
life as D-Day was to the soldiers, the allied soldiers who invaded Normandy in 1944,
because March 14, 1994, was the date on which the Wayne County Circuit Court
would enter an order not only ordering Clyde Hunt to pay child support for the
following 17 years, but dso ordering him to pay past child support, and maybe most
importantly, declaring legdly, absolutely and findly that he was the father of this child,
and that has some consequences on Clyde Hunt, a married man, with a young daughter

Next, the Defendant did not inform his wife that Charise was pregnant. Now,
I’m not suggesting to you that a man who fathered a child out of wedlock, a man who's
married to another woman is going to run home and say, greet news my love [Sic] one, |
just impregnated another woman and she's six nonths pregnant. | mean, that's not
great news that you want to share with your wife. But he never told her. Never told
her.

An inference there is, you can draw a conclusion that he did not want her to
know. Right? If you don't tell somebody, your wife, probably one of the most
important details in your life, mainly, that you're about to be a father out of wedlock,
that’ s something he didn’'t want her to know.

And he told Sgt. Wadoch that somebody sent a letter anonymoudly to his wife.
So now hiswife knows.

And we don't know what conversations ensued between Defendant and his
wife. But one can logically reach a conclusion that he denied it.



And remember, there€'s testimony in this record through Charise Banks on
Direct Examination that the wife didn’t believe it without a blood test. Didn't want her
to know. Probably denied it.

So Clyde Hunt, November, 1994, -- excuse me, November 4, 1993, learns
through persond service, meaning somebody from either the court or hired by the court
finds Clyde Hunt and says, here you go, here's a lawsuit against you, happy birthday.
And it tels him, and you'll see the exhibit 6 through 10, says, hey, you can't hire an
attorney or afford an attorney we' ll appoint one for you, and you can contest thisif you
want. You can save everybody alot of trouble by acknowledging you re the father. Or
you can do nothing. And that's what Clyde Hunt chose to do, delaying the inevitable.
Because had he acknowledge [sic] right around November 4" that he was the pop,
then there would have been a court order entered much earlier.

And then, of course, how would he explain to his wife, hey, | acknowledged
I’m the father.

Now, much light has been made of the fact, fact that Charise doesn't have a
phone cal — or doesn't have ateephone. But the Defendant wants to find out whether
hissonisin the hospita he could find out. He' s asking the sergeant. Isthis a concerned
father? Or isit afather who'strying to get rid of the kid because the kid's an abatross
hanging on hisneck. It'slike the Svord of Damocles hanging from the cailing. Hiswife
will find out. He's going to have to pay child support. He doesn't want the kid. Never
wanted the kid.

Doesn't tdl his wife about the pregnancy. Okay. Maybe many men wouldn't.
But he doesn't want her to know. How will she know for sure? Well, besides the lega
paper saying, |, Clyde Hunt, hereby acknowledge that I’'m the father, she knows. If
there' s a court hearing and the judge finds that he's the father, well, he' s going to have
trouble explaining that.

The prosecutor’s argument makes clear that defendant’s wife knew about defendant’s out- of-
wedlock child. However, the reasonable inference nevertheless arises that defendant had not wanted
his wife to know about the child from the evidence that defendant did not tell her about the child himsdif.
From the evidence that defendant’s wife would not believe that defendant was the father unless there
was a blood test, a reasonable inference arises that defendant denied being the father and that the date
scheduled for the paternity hearing, & which defendant would actualy be declared to be the child's
father, did condtitute, as argued by the prosecutor, “judgment day” for defendant. A prosecutor is free



to argue the evidence and all reasonable inferences arisng from it as they relate to his theory of the case.
People v Bahoda, 448 Mich 261, 282; 531 NW2d 659 (1995). We conclude that the prosecutor’s
argument in this case was based on the evidence and the reasonable inferences arising therefrom. A
new trid is not warranted on this ground.

The trid court's opinion aso gppears to find prosecutorid misconduct by imputing to the
prosecutor Wadoch's withholding of “materid information obtained as a result of his [Wadoch'g]
investigation.” Under the court rules and principles of due process, a prosecutor has a duty to provide
certain information to a defendant.  Tracey, supra a 324. Moreover, in certain circumstances, this
Court will impute to the prosecutor errors committed by the police. See, e.g., People v Canter, 197
Mich App 550, 570; 496 NW2d 336 (1992). However, our review of defendant’s testimony at the
evidentiary hearing in this case reveds that any information not disclosed by Wadoch in his police
report concerning his interview with defendant’s wife* was fully known by defendant. However, for
tactica reasons, defense counsdl decided not use this information at trid. Moreover, our review further
reveds that any omissons by Waldoch were not undertaken ddiberately, intentiondly or in bad faith.
Thus, even assuming error on the prosecutor’ s part via Wadoch' s fallure to disclose certain information,
we conclude that the error, whether of condtitutiona or noncongtitutiona magnitude, did not prgudice
defendant and was harmless beyond a reasonable doubt. People v Mateo, 453 Mich 203; 551 Nw2d
891 (1996); People v Anderson (After Remand), 446 Mich 392, 404-407; 521 NW2d 538 (1996).
Accordingly, anew trid is not warranted on this ground.

Next, we consder plaintiff’s argument that defense counsdl’ s performance was not so deficient
astowarrant anew trid. We agree. In this case, the tria court gave severa reasons for granting a new
trid on the ground of ineffective assstance of counsd. We congder them in turn. Fird, the trid court
determined that the defense strategy of lead defense counsel, Robert Morris, was confusing:

Attorney Morris tedtified at the evidentiary hearing his Strategy was to confuse
the jury and thereby create reasonable doubt. While he apparently did not create a
reasonable doubt in the minds of the jury, he dearly did follow a confusng strategy.
For example, in his opening statement, attorney Morris proceeded on the theory the
poisoning of Tyrell [defendant’s son| was accidentd. During trid, however, he
conceded the poisoning was intentiond.  Additiondly, in his closng statement, atorney
Morris contradicted his own cdlient's testimony which was introduced through
defendant’s statement to police. In that statement, defendant indicated he did not
believe Ms. Banks could have poisoned Tyrell. In closng, however, atorney Morris
argued for the firg time that Ms. Banks must have poisoned Tyrell. No testimony was
presented during trid to support this claim.

A defendant who claims that he has been denied the effective assstance of counsd must
establish that the performance of his counsal was below an objective standard of reasonableness under
prevaling professona norms, and that a reasonable probability exigs that, in the absence of counsd’s
unprofessiond errors, the outcome of the proceeding would have been different. People v Stewart
(On Remand), 219 Mich App 38, 41; 555 NwW2d 715 (1996). The defendant must overcome the
strong presumption that the assistance of counsdl was sound trid Strategy. 1d.
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Decisons concerning what witnesses to call, what evidence to present, or the questioning of
witnesses are consdered part of trid dtrategy. People v Bass (On Rehearing), ~ Mich App ___;
__ NW2d _ (Docket No. 178342, issue 7/25/97), dip opinion a p. 5. Generdly, counsda should
not be second-guessed on meatters of trid Srategy. Sewart, supra a 42. That a drategy is
unsuccessful does not condtitute ineffective assstance of counsd. Id. Rather, ineffective assstance of
counsd can take the form of a fallure to cal witnesses or present other evidence only if the failure
deprives the defendant of a substantiad defense. Bass, supra. A defense is subgtantid if it might have
made a difference in the outcome of the trid. 1d. However, in order to overcome the presumption of
sound trid drategy, the defendant must show that counsd’s failure to prepare for trid resulted in
counsd’s ignorance of, and hence falure to present, vauable evidence that would have substantialy
benefited the accused. 1d. at 6.

Asindicated previoudy, the evidence in this case | eft little doubt that the poisoning was anything
but intentional. Defense counsd’s testimony &t the evidentiary hearing indicates that he had concluded
as much even before the gart of trid. Thus, the central issue in the case was the identity of the
perpetrator, i.e., either defendant or Banks. As acknowledged by the prosecutor &t tria, the evidence
that defendant was the perpetrator was entirdly circumstantial. Thus, as indicated by both the record
and the trid court’s opinion, defense counsd utilized a generd defense of atempting to confuse the jury
for the purpose of creating reasonable doubt. Specificaly, defense counsd tedtified that his Srategy
going into trid was to atempt to point the finger a Banks and establish that Wadoch's investigation
was 0 “lack luster” that the jury would not be persuaded beyond a reasonable doubt that defendant
committed the crime. However, counsd testified that he did not want to antagonize Banks because he
aso anticipated favorable testimony from her. Counsd tedtified thet, therefore, he did not point the
finger a Banks during opening statement because he did not want to signa his intentions to Banks
before she testified.

Counsd did inform the jury during opening statement that the evidence would show that
gpproximately three weeks before the poisoning an insecticide company had put down diazinon in
Banks resdentid complex. Counsd did not charecterize these facts as indicative of accidenta
poisoning.  When the prosecutor attempted to point out for the jury during rebuttal argument that
defendant’s “game plan” had changed from an accidenta poisoning to an intentional poisoning by
Banks, counsd objected. The trid court reviewed a transcript of counsdl’s opening statement and then
ingtructed the jury to ignore the prosecutor’s argument on the ground that “no where is it indicated in
there [opening statement] that he' s [defense counsdl] claiming this was an accidentd Stuation.” Thus, it
is puzzling to this Court why the trid court, in its opinion granting defendant a new trid, now
characterizes counsdl’s opening statement as proceeding “on the theory the poisoning of Tyrel was
accidentd.” In addition, we fail to understand how the jury could have been confused in light of the trid
court’s gpecific ingtruction that counsal had not argued accidenta poisoning during opening statement.

Moreover, contrary to the court’s conclusion, the record supports counsdl’s testimony that
during trid he dlicited evidence thet, taken together, formed the bass for an argument that Banks was
the perpetrator. Thus, during closing argument counsel was able to argue with an evidentiary basis that
Banks was the person who poisoned Tyrell. Further, counsel explained that he did not believe that this



argument erroneoudy contradicted defendant’s prior statement to the police (defendant told Waldoch
that he did not believe that Banks could have poisoned Tyrdl) because he (counsdl) had concluded that
defendant’s statement did not cast suspicion on defendant, but rather was smply the opinion of
defendant, who obvioudy cared about Banks, concerning his bdief and faith in Banks. Counsd dso
tedtified that he believed that this statement could actudly strengthen defendant’s credibility. In light of
the evidence actudly presented and the limited options in terms of available defenses, we conclude that
counsd’s drategy of attacking Banks and the police investigation was a legitimate strategy. The fact
that it did not work does not provide a bads for concluding that counsel was ineffective. Stewart,
supra.

Second, the trid court concluded that counsd should have presented the testimony of
defendant’s wife in order to negate the prosecutor’s theory of the case. However, the extent of such
refutation is arguable given that there was no dispute that defendant’s wife found out about Banks
pregnancy through an anonymous letter rather than from defendant. In addition, defendant’s wife
tedtified at the evidentiary hearing that she had wanted defendant to take a blood test “to make sure that
it was his child” Thus, even if defendant’s wife had tedtified a trid, the prosecutor could till have
argued that the reasonable inferences raised by the above facts was that defendant had not wanted his
wife to know about his son and that he was probably continuing to deny that he was the father.

Moreover, the record indicates that counse was aware of the proposed testimony of
defendant’s wife. However, counsel testified that he advised defendant againgt having defendant’ s wife
tedtify a trid. Counsd tedtified that he had concluded that any relevance to defendant’s wife's
testimony was outweighed by the potentia backlash againgt defendant if the jury learned during her
tesimony that defendant, a black man, was essentialy unemployed and having an affair with a black
woman who was collecting welfare while married to a white woman who was working full-time to
support her family. Counsd testified that he believed that the jury might look at these facts “ offensvely
as afact that he was taken [9¢] advantage of hiswife” Accordingly, we cannot say that the testimony
of defendant’s wife might have made a difference in the outcome of the trid. Thus, we likewise cannot
say that counsd’s fallure to cdl defendant's wife as a witness deprived defendant of a subgtantia
defense. Bass, supra.

Third, the trid court concluded that counsal should have called character witnesses to establish
that defendant was a loving and caring father who could not have possibly attempted to poison his son.
However, counsel explained that he did not believe that he needed to cdl such witnesses because he
believed that he had established his theories that Banks was the perpetrator and that Waldoch's
investigation was S0 inadequate that there was not enough evidence to convict defendant. Thiswas a
tactica decision tha should not be second-guessed. Sewart, supra. The fact that it did not work is
not abass for finding ineffective assstance of counsd. 1d.

Fourth, because only one question was asked of the prospective jury pand, the trid court
determined that Morris falled to conduct an adequate voir dire with respect to the critical and sendtive
issues of adultery, infiddity, illegitimacy, and inter-racia marriage. We note that Morris assigned the
conduct of jury voir dire to assstant defense counsed Terry Wash. We assume that Wash erred in
faling to question the jury concerning whether they held any biases agangt someone who commits
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adultery or fathers an illegitimate child. However, even assuming such error, there is no indication that
the result of the proceeding would have been any different had Wash asked proper questions during
voir dire because, based on the evidence presented, it is likely that defendant would have been
convicted of attempted murder regardiess of the jurors views on adultery or illegitimacy. Stewart,
supra.

Fifth, the trid court determined that Wash argued an incorrect standard during the motion for a
directed verdict. However, the tria court utilized the correct standard in evauating the motion. Thus,
defendant could not have been prgjudiced by the error. 1d.

Findly, the trid court determined that Morris contacts with defendant had been minimdl.
However, even if Morris did have minima contacts with defendant, it is not likely that defendant was
prgjudiced because, on this record and without the distorting effect of hindsight, there is no indication
that Morris could have presented a better defense if he had had more meetings with defendant. 1d.

In sum, we conclude that the trid court abused its discretion in granting defendant anew trid on
the grounds of prosecutorid misconduct and ineffective assistance of counsd. We vacate the order
granting defendant a new trid and remand for reinstatement of defendant’ s conviction and sentence.

/9 Michad R. Smolenski
/9 E. Thomas Fitzgerad
/9 HildaR. Gage

! Specifically, Waldoch testified that his report contained only asummary, rather than every detail, of his
conversation with defendant’s wife concerning the wife's knowledge of defendant’s relationship with
Banks and Tyrdl. In addition, Wadoch failed to include in his report defendant’ s wife' s clam that she
had been harassed by Banks.



