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PER CURIAM.

Following a jury trid, defendant was convicted of operating a vehicle with an unlawful blood
acohol level (OUIL/UBAL), MCL 257.625; MSA 9.2325, and fleeing and duding the police, MCL
750.479%; MSA 28.747(1). Defendant subsequently pleaded guilty to being a fourth habitua offender,
MCL 769.12; MSA 28.1084, and being an OUIL third offender, MCL 257.625(7)(d); MSA
9.2325(7)(d). He was sentenced to 30 to 120 months imprisonment for the OUIL/UBAL conviction,
and five months imprisonment, with credit for five months served, for the fleeing and duding conviction.
He gppedls as of right and we affirm.

After a fifteenrmile chase that occurred between defendant and severd police agencies,
defendant was arrested on suspicion of operating a vehicle under the influence of adcohol. At the time of
his arret, defendant refused to submit to a physical field sobriety test* or a Bresthalyzer test. Defendant
was transported to jall, where he eventually submitted to a blood test. The results of this test revesled
that defendant’ s blood contained 0.14 grams of acohol per one hundred milliliters, above the legd limit.
MCL 257.625(1)(b); MSA 9.2325(1)(b).

Defendant first argues that the trid court violated his Fifth Amendment right againg sef-
incrimination by admitting into evidence his refusd to submit to fidld sobriety teds. We disagree. The
question whether evidence of a refusd to submit to a field sobriety test implicates a defendant’s Fifth
Amendment right againgt sdf-incrimination is a question of law. We review questions of law regarding
condtitutiona issues de novo. People v Socum (On Remand), 219 Mich App 695, 697; 558 Nw2d
4 (1996).



In People v Burhans, 166 Mich App 758; 421 NwW2d 285 (1988), another panel of this Court
held that physical sobriety tests do not implicate a defendant’ s privilege againg sdf-incrimination. Id. at
761-762. Recognizing this, defendant argues that we should overrule Burhans and adopt the rationae
from Oregon v Fish, 893 P2d 1023 (Or, 1995) (holding that admisson of evidence regarding a
defendant’s refusd of a fidd sobriety test violates the Oregon congtitution’s prohibition against
compdled sdf-incrimination). We decline defendant’s invitation, as we believe that Burhans was
properly decided. Because the Fifth Amendment is not implicated by submission to afield sobriety test,
evidence of a defendant’s refusal to submit to such a test does not violate his right agangt sdf-
incrimination. See People v Benson, 180 Mich App 433, 437; 447 NW2d 755 (1989), rev’d in part
on other grounds 434 Mich 903 (1990). Thus, defendant’s Fifth Amendment right againg self-
incrimination was not violated.

Defendant next argues that the trid court abused its discretion by admitting the results of his
blood test because the blood was drawn ninety minutes after hisarrest. We disagree. Wereview atrid
court’s decision to admit the results of chemicd tests of blood acohol for an abuse of discretion.
People v Schwab, 173 Mich App 101, 103-104; 433 NW2d 824 (1988). The pand in Schwab
outlined the proper test for determining whether the results of ablood acohol test are admissible:

In order for the results of chemical tests of blood acohol to be admitted into
evidence, the proponent of such tests must meet four foundational requirements. Firdt, it
must be shown that the operator is quaified. Second, the proper method or procedure
must be demongtrated as having been followed in the tests. Third, the tests must have
been performed within a reasonable time after the arrest.  Finally, the testing device
must be shown to be rdigble. Failure to meet any of these foundationd requirements
will preclude the use of the test results. [1d. a 103 (citations omitted).]

Defendant takes issue soldly with the time delay between his arrest and the adminigtration of the blood
test. Reasonableness of a time dday will vary, and “[t]rid judges are capable of protecting each
defendant’s right to a fair trid by making case-by-case evaluations based on the prosecutor’s ability to
prove the reasonableness of the delay.” 1d. at 104-105.

Here, following a high-speed chase that lasted twenty-five minutes, defendant was arrested at
goproximately 5:40 am. He refused to submit to a physicd field sobriety test and a Breathdyzer test.
Defendant arrived at the jail, and, at approximatdly 6:22 am., a search warrant was issued to conduct a
chemica test of his blood. A request was submitted for a nurse to conduct the test, and defendant’s
blood was drawn at 7:05 am. Defendant maintains that the delay between his arrest and the blood test
creetes the possibility that he might not have been legally intoxicated at the time of his arrest.

We find that the test results were administered within a reasonable time after defendant’ s arrest.
Inevitably, there will dways be some time dday between arrest and adminigtration of a blood test. In
the instant case, defendant’ s uncooperdtive behavior increased that delay. Once it became clear to the
aresting officers that a blood test was needed, they immediately followed the necessary procedures for
taking such atest. There was no evidence that the arresting officers acted improperly or in bad faith.
Under these circumstances, we agree with the trid court that the delay in this case was reasonable.
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Thus, defendant’s blood acohal at the time of his arrest should be regarded as equivaent to his blood
acohol as determined by the subsequent blood test.  People v Kozar, 54 Mich App 503, 508; 221
NW2d 170 (1974). Therefore, thetrid court did not abuse its discretion in admitting the results of the
blood test.

Defendant dso argues that, during closng argument, the prosecutor improperly shifted the
burden of proof. We disagree. We review a prosecutor’s remarks in context to determine whether the
defendant was denied a far trid. People v Bahoda, 448 Mich 261, 266-267; 531 NW2d 659
(1995). Viewed in context, the prosecutor was merely arguing that defendant’ s theories (that, based on
the manner in which he was driving, he could not have been intoxicated, and that the blood test was
unreliable) were not supported by the evidence. Under these circumstances, the prosecutor’ s remarks
did not shift the burden of proof. See People v Fields, 450 Mich 94, 115; 538 NW2d 356 (1995).

Finaly, defendant argues that the trid court erred by failing to ingruct the jurors thet refusa to
submit to a physcd fidd sobriety tests is not evidence of guilt. While such an indruction might have
been appropriate?> we decline to reverse on this issue. Defendant did not request that such an
indruction be given. Absent arequest that an instruction be given, this Court’ s review of an ingructiond
eror is limited to whether relief is necessary to avoid manifest injudice to defendant. People v
Haywood, 209 Mich App 217, 230; 530 Nw2d 497 (1995). Here, we find no manifest injustice.
The results of defendant’s blood test showed that he was legdly intoxicated, and the jurors had no
cause to rely on defendant’ s refusdl to take afield sobriety test as evidence of his guilt.

Affirmed.
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! We refer to atest of a driver’s coordination, memory, etc. as a “physical field sobriety test” in order
to ditinguish it from chemica tests, some of which may aso be performed in the fidd.

2 We note that, as regards chemical tests, jurors must be ingtructed that a person’s refusdl to submit to
chemicd tests and andysis of their blood, urine, or bregth is “admissible in a crimina prosecution . . .
only to show that atest was offered, but not as evidence in determining the defendant’ s innocence or
guilt.” MCL 257.625a(10); MSA 9.2325(1)(10). This provison, however, fails to address physica
field sobriety tests. Thus, it gppears that such an ingruction is not required where a defendant refuses
to submit to a physica field sobriety test. However, the satute leaves gpen the question whether such
an ingruction may il be gppropriate under those circumstances.



