STATE OF MICHIGAN

COURT OF APPEALS

EDWARD SAYERS, UNPUBLISHED
March 6, 1998
Plantiff-Appellant,
v No. 198884
WCAC
CITY OF SAGINAW and SECOND INJURY LC No. 93-000054
FUND,

Defendants-Appel lees.

Before: Jansen, P.J., and Doctoroff and Gage, JJ.
PER CURIAM.

This worker’s compensation appeal was remanded to this Court for consideration as on leave
granted. Sayers v City of Saginaw, 453 Mich 929; 554 NW2d 916 (1996). The issue before usis
whether plaintiff satisfied the “clam” requirement in MCL 418.381(1); MSA 17.237(381)(1). The
Worker's Compensation Appellate Commission found that plaintiff had not timely claimed benefits. We
affirm. Becausethe“cdam” issueis digpostive, we do not reach the other issues raised by plaintiff.

Plaintiff injured his back in 1977. He litigated a worker’s compensation claim which resulted in
an open award of benefitsin April 1982. About five months later, plantiff filed another gpplication that
clamed an aggravation of his back injury. Thisled to an ongoing series of applications and petitions by
both plaintiff and his employer, the City of Saginaw. In 1983 Saginaw offered plantiff favored work as
a bridge tender. This was “seasond” employment since a bridge tender was not used in the winter
months. Plaintiff worked part of the 1983 season and the 1984 season, the last day of which was
November 15, 1984. Plaintiff received his regular worker’s compensation benefits when the favored
work ended. Paintiff’s petition, which led to this appeal, was filed on September 22, 1988. In that
petition plaintiff sought benefits due to an aggravation of his back condition based upon an injury date of
November 15, 1984. Paintiff subsequently amended the petition to clam totd and permanent
disability.



During 1983 and 1984, when plaintiff was employed as a bridge tender, he was represented by
counsd with regard to the ongoing worker’s compensation litigetion. Plaintiff spoke on one or more
occasions with Floyd Kloc, the assstant city attorney in charge of worker's compensation matters.
Exactly what plaintiff said to Kloc is a matter of dispute, in part because the hearing in this case took
placein May 1991, dmost five years after the conversation or conversations took place.

Haintiff's pogtion is that he had more than one conversation with Kloc and that those
conversations provided the notice and the clam for benefits required by MCL 418.381(1); MSA
17.237(381)(1). In particular, plaintiff clamsthat he told Kloc about an incident when he hurt his back
in the summer of 1984 while removing a tailpipe assembly from the road surface and about a serious dip
and fal that occurred on plaintiff’s last day of work. Faintiff’s testimony, on which he now relies, was
asfollows

Q. Did you tdl anyone on sdary from the City of Saginaw about the problems you
were having, Sr?

A Yes

Q. Whodidyoutel, 9r?

A. FHoydKloc.

Q. AndwhoisHoyd Kloc?

A. Hewasthe city atorney.

Q. Andcanyoutdl mewhat did you tel Hoyd Kloc?

A. That | had mentioned about hurting mysef when | picked up the muffler and
tallpipe and he said, wdll, that’s when you' re done working, he says, you' re getting
paid until the job isdone. When you're done you'll go back on workman's comp.
He sad that's dl you're going to get so get out of here don't tak to me about it
any more.

Q. Canyou—when did you tak to Mr. Kloc about that, Sir?

A. | believetha wasin August of *84.

Q. Didyoutak to Mr. Kloc a any time after that, Sr?

A. Yes

Q. How many timesdid you talk to Mr. Kloc, gr, if you can reca|?

A. | takedto Mr. Kloc severd times.



Q. Did you tak to Mr. Kloc aout any other problems you had a work with the
bridge tender’ s job?

A. | had mentioned about the dip and fdl thelast night | worked and he says, well, if
you've got any problemsjust don't bring it to me. He says, see your atorney, you
got what you're getting and as far as I’m concerned, that's dl it'sgoing to be. So
don't talk to mein regard to this.

On cross-examinaion plaintiff acknowledged that he could not remember exactly what he told
Kloc, other than that he believed he “mentioned” dipping and faling on hislast day of employment:

Q. And did you specificdly tel Mr. Kloc that you dipped and fell on the bridge on
November 15" of 19847

A. | can't remember the exact gist of the conversation. It was something to the effect
and he told me that, you know, just that's what my attorney’s for, to see my
attorney.

Did you specificdly tell Mr. Kloc about your injury in August of *84?
| didn't specificdly tel him. | mentioned it.

Widl, how did you mention it, Mr. Sayers?
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| — I can't recdl. | can't recdl every conversation | have. I'm sorry, | wish |
could remember the exact words but | can’t.

Q. Butit'syour tesimony that you specificaly advised Mr. Kloc that you suffered an
injury as a bridge tender?

A. | believe 50, yes.
But you don't recdl exactly what you told him?
A. | can't remember the exact gist of the conversation or that, no.
On cross-examination plaintiff further tetified:

Q. Mr. Sayers, for darification was it your testimony on redirect that you only advised
Assgant City — or Chief Assstant City Attorney Floyd Kloc that you had apainin
your back while working as a bridge tender?

A. | can't remember the exact words of the conversation exactly. 1t —we discussed
some different things different times. | mean it — it had been brought up and it — the
gist of the conversation ended up being that what | was getting on workmans
compisdl | wasever going to see and if | had a problem with that to take it to my
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attorney and not to bother him with it any more. That wasthe last time | taked to
him.

Q. Butdidyou —isit your testimony that you told him that you were— you had apan
in your back from doing the bridge tender job?

A. Tothat effect | bdieve s0.

Q. Butyou did —and it'saso your testimony that you never related any specific injury
to Mr. Kloc?

A. Asto aspecific date or anything | don’'t believe so.

Q. Okay. Andisit further your testimony that you did relate the pain in your back
other than your back was hurting, isthat what you told Mr. Kloc?

A. | sad, again, | couldn't — exact words | can’'t remember. It wasto the effect that,
you know, | was having more problems as | worked on the bridge with my back
and that’swhen he told me what he told me. (Tr, pp 123-124).

The gig of Kloc's testimony was that the only thing plaintiff might have told Kloc was that
plantiff had difficulties performing the bridge tender job. Kloc testified:

Q. But do you remember, sr, you taking to Mr. Sayers about problems he was
having a work with regard to his employment in 1984?

A. Asauming that that’s the year that he worked the full summer there were times that
he said that he would have some trouble doing the work. The question would be
were you able, you know, was he able to continue, the doctors indicated he could
and he, in fact, did. He never said he could nat, in fact, work.

Q. Was it your understanding the gigt of this was that the — this type of work is
bothering me and you told him listen, when it's dl finished a the end you're going
to get workers compensation, you're not going to get any more, get the devil out
of my office? Do you remember anything such asthis?

A. No, not quite. | never dismissed Mr. Sayers of the—in any way liketha. ... The
guestion of whether or not he — when we discussed when he came in and talked |
don't recdl what the purpose of hiscoming in to talk to mewas. | know there was
one time that he did come into the office, whether he came in more or not | don't
recall whether | talked to him another time that wasn't in the office, | don’t recdll. |
do —and | don’t recdl the exact conversation. Whether or not this happened at
that time. There was atime he did say tha doing the work — actudly | think it had
something to do with going dong the-the wakway, something to do with the



wakway dong the bridge, he had difficulty doing it he sad because of the
regtriction.

Q. Did hetdl you, gr, that his back was giving him — do you recdl him telling you thet
his back was giving him more problems doing this?

A. | don't recdl him saying more problems. | understand that he was having the same
problems he had had but | don’t recall the word more. Again, | don’t recollect al
of thewords but | don’t recal that.

Q. Do you recdl Mr. Sayers tdling you he was lifting a muffler and fdt pain in his
back?

A.  Seemslike this was — there was a mention a some point. | don't know if it was
that conversation or what, that he had lifted a muffler and it may have bothered his
back, yes, that’s possible.

Q. Do you recdl, Mr. Kloc, Mr. Sayers explaining to you that crawling over the
guardrail caused his back to become more symptomatic?

A. | don't ever recdl him using those kind of words. | do recdl that he complained
that getting to the levers, something to do with getting to the levers that he had to
pull on the bridge would bother him. It was difficult for him to do. Whether it
might have been something with the guardrail or some sort of thing he had to get by
or through | don't recal the date, but there was something that did bother him.
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A. My postion as the workers compensation adminigrator for the city as wel as
litigator involving workers comp clams, my procedure when there was a work
related injury reported was to file a clam with the bureau using the bureau forms. .

Q. Would there have been any deviation in your practice had Mr. Sayers come and
reported to you that he had suffered a work related injury to you as bridge tender
that you would not have filed that notice of injury?

A. If therewas—wasareport of injury | think | would have reported it.

Haintiff’s wife tedtified thet after plaintiff was injured on his last day of employment, she drove
him to Kloc's office so that plaintiff could “tell somebody what had happened.” Paintiff’s wife did not
relate the specifics of any conversation plaintiff had with Kloc. Other evidence rdating to plaintiff
“claming” aNovember 15, 1984, injury included that plaintiff did not tell his supervisor about the injury



or about his back problem being aggravated and an absence of medicd tesimony reflecting a history of
aNovember 15, 1984 back injury until medica examinations which occurred in 1989.

The magigrate found that plaintiff had provided sufficient notice. The magidirate Stated:

| believe the plantiff's testimony as well as the cross examination of former Chief
Assgant City Attorney FHoyd Kloc indicates that notice of that incident, as well as
severd other incidents that occurred in the summer of 1984, gave sufficient notice to the
defendant City of Saginaw to satisfy the Act. | do not find that the City of Saginaw was
in any way prejudiced by lack of some formalized notice as asserted by the defendant.

The magidrate did not specificdly discuss whether plaintiff presented a timely dam. The magidtrate
responded to the focus of the proofs, i.e, notice. The magistrate's reference to “prgjudice’ was an
apparent reference to the provison in MCL 418.381(1); MSA 17.237(381)(1) that an employee's
failure to provide notice shall be excused unless the employer can prove prejudice.

The WCAC, giving deference to the magidrate's findings as to credibility, affirmed the
magistrate’ s concluson that plaintiff provided the notice of injury required by the Satute. However, the
WCAC found that plaintiff never made a proper clam and further found that the clam requirement was
not tolled. Consequently, the WCAC reversed and denied benefits. The WCAC found that plaintiff’s
tesimony about what he said to Kloc contained no indication that plaintiff was claming additiona
benefits

MCL 418.381(1); MSA 17.237(381)(1) providesin pertinent part:

(1) A proceeding for compensation for an injury under this act shal not be maintained
unless a clam for compensation for the injury, which dam may be either ora or in
writing, has been made to the employer or awritten clam has been made to the bureau
on forms prescribed by the director, within 2 years after the occurrence of theinjury. . .
. A cdam shdl not be vdid or effectud for any purpose under this chapter unless made
within 2 years after the later of the date of injury, the date disability manifests itsdf, or
the last day of employment with the employer againg whom dam is being made. If an
employee clams benefits for a work injury and is thereafter compensated for the
disability by worker’s compensation or benefits other than worker’s compensation, or is
provided favored work by the employer because of the disability, the period of time
within which a dam shdl be made for benefits under this act shdl be extended by the
time during which the benefits are paid or the favored work is provided.

“Notice” and “clam” are distinct concepts. LaRosa v Ford Motor Company, 270 Mich 365,
367; 259 NW 122 (1935). While, as the statute recognizes, a clam may be made either ordly or in
writing, a clam mug provide the employer with the information the law intends in an “affirmative and
unequivocd” manner. Id. a 369. In Mauch v Bennett & Brown Lumber Company, 235 Mich 496;
209 NW 586 (1926), the Court smilarly recognized that a claim generdly needsto be an “unequivoca
demand for compensation” in order to be sufficient.



In LaRosa the plaintiff (who did not spesk English well) was found not to have made a sufficient
clam even though the plaintiff had taked to his employer about receiving medica care for a herniathe
plantiff gpparently suffered on the job. LaRosa, supra at 369. In contrast, in Mauch the clam was
unequivocal where the plaintiff sent a letter to the employer asking “about my compensation” h
reference to an injury. Mauch, supra & 498. Smilarly, in Johnson v Motor City Sales Corp, 352
Mich 56, 60; 88 NW2d 281 (1958), a sufficient claim was found where the dependents of a deceased
employee specificaly asked the employer whether they would receive compensation due to the
employee' s degth.

Whether plantiff made a timdy dam depends upon what was sad during plantiff's
conversations with Kloc. This presents a factua issue. Id. a 61. The magigtrate found that plaintiff
provided timely notice, but the magidrate did not make a finding regarding whether plaintiff properly
made a clam. Under these circumstances, the WCAC acted within its authority when it made a factud
determination as to whether plantiff made a timdy cdam. Williams v Chryder Corp (On Remand),
209 Mich App 442, 445-446; 531 NW2d 757 (1995). The evidence needed for the determination
was in the record and there was no need to remand for further development of the record. Somewhat
amilarly, in cases where a magidrate' s findings are not supported by competent, materia and substantial
evidence, the WCAC has the power to assess the evidence on the whole record and to make its own
findings Holden v Ford Motor Co, 439 Mich 257, 275-278; 484 NW2d 227 (1992); Gretel v
Worker’s Compensation Appellate Com'n (On Remand), 217 Mich App 653, 657; 552 NW2d 532
(1996). The WCAC was not faced with a stuation like that in Woody v Cello-Foil Products, 450
Mich 588; 546 NW2d 226 (1996), where the magistrate’ s decision could not be meaningfully reviewed
because the magistrate had not explained his reasoning or the subsidiary facts he relied on.

The WCAC found that plaintiff failed to make a proper, timely clam. Findings of the WCAC
are conclusve if there is any competent evidence to support them. Weems v Chrysler Corp, 448 Mich
679, 688; 533 NW2d 287 (1995); Holden, supra, at 261-263. The evidence supporting the
WCAC's finding is ample. Faintiff’s tesimony was at best vague as to whether he asserted a new
clam when he spoke to Kloc. Paintiff’s testimony could support a finding that plaintiff gave notice
(which seems to have been the focus of plaintiff’s testimony). But it takes consderable speculation to
find thet plaintiff asserted a dam. Paintiff himsdf tedtified that he could not remember the gist of his
conversation. Kloc's testimony suggested that plaintiff was only registering complaints about the
favored work he had been assgned. Kloc did not recadl plaintiff saying anything about “more”’
problems. Paintiff’s wife did not testify about what was said. Thus, the evidence fdls far short of
edablishing an affirmative or an unequivoca clam.

The circumstances of the case adso support the WCAC sfinding. Asof 1984 plaintiff had been
in litigation regarding worker’s compensation clams for severd years. Plaintiff had dreedy filed at least
one application for increased benefits claming that his prior back injury had been aggravated. Plaintiff
had worker's compensation counsd. Plaintiff’s delay in waiting four years to gpply for benefits based
upon a November 15, 1984 injury is inexplicable, particularly if plaintiff was, in fact, making a dlam
when he spoke with Kloc in 1984.



Fantiff dso argues tha the time for making a dam was tolled by virtue of the last sentence of
MCL 418.381(1); MSA 17.237(381)(1), which extends the time to make a clam in cases where an
employee has dready received compensation for the disability at issue. Bieber v Keder Brass
Company, 209 Mich App 597, 601; 531 NW2d 803 (1995). The period in which to fileaclam is
extended when an employee receives benefits “because of the disability” or because benefits are being
pad for favored work. This tolling provison does not apply in plaintiff’s case since plaintiff never
received benefits because of “the disability” and never received favored work based upon “the
disability.” Paintiff received benefits after he stopped working on November 15, 1984 based upon his
1977 injury and the 1982 open award for that injury. The “disability” which isthe subject of the ingtant
clam isthe dleged aggravation that occurred in 1984.

It makes no sense to toll the clam requirement under the ingant circumstances. We cannot
atribute to our Legidature an intent to toll the time for filing a certain claim because an employee dready
receives benefits or favored work because of adifferent clam. That would be contrary to the statutory
language which limits tolling to an employee being compensated “for the disability” (emphasis added).
If plantiff had logt his favored work and then been denied benefits, the talling provison would have
permitted plaintiff to claim benefits for the origind injury and to avoid a defense based upon the failure to
make atimdy dam. Bieber isreadily distinguishable because in the cases decided in that opinion there
was only oneinjury and only one claim being made.

Affirmed.

/9 Kathleen Jansen
/9 Martin M. Doctoroff
/9 HildaR. Gage

! Two commissioners of the WCAC applied a then recently-devised standard to resolve notice and
cam issues. Under this standard a clamant must make aforma claim no more than two years &fter the
last event which triggered a tolling of the clam requirement. We express no opinion regarding the
vdidity of this standard. The factsthis opinion relies upon are not affected by the standard.



