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PER CURIAM.

In this employment discrimination case, plaintiff Lillian Pinchock® appedls as of right from the
order of the circuit court granting summary disposition in favor of defendant Gordon Food Services,
Inc. (GFS) pursuant to MCR 2.116(C)(10). Paintiff argues that she presented sufficient evidence of
weight discrimination and sex discrimination to survive defendant’s maotion for summary dispostion. We
affirmin part and reverse in part.

Pantiff was hired by defendant as a sales representative on October 12, 1992. At the time she
was hired, plantiff, who is five-feet, two inches tall, weighed approximately 139 pounds. After six
months of training, defendant gave plaintiff a route out of its Saginaw office, which plaintiff began on
June 11, 1993. At this time, plaintiff weighed gpproximately 160 pounds. By August of 1993,
plaintiff’s weight had increased to 180 pounds; plaintiff attributed this increase to the poor eating habits
that she developed from her extensive travel and long hours. Despite her increasing weight gain,
however, plaintiff testified that she maintained a professiona appearance.

Paintiff tedtified a depogtion that she firgt noticed that her weight was an issue in August 1993.
According to plaintiff, her area manager, David Prince, told her that she “must not have missed too
many breakfasts’ because she had “packed on afew pounds’ and that she would “look alot better” if
she lost some weight. Plaintiff dso tedtified that Prince suggested that she try Slim Fast. 1n October of
1993, plaintiff met with Bill Knack, her branch manager, to discuss her gods for the upcoming year.
Apparently, defendant offers annua bonus programs for employees that include an employee' s persond



gods, such as quitting smoking or attending church. According to plaintiff, Knack suggested that she set
aweght-loss god, and offered her a $500 incentive for losing fifty-four pounds, and decreasing bonus
awards for lesser amounts of weight loss. According to Knack, the weight loss incentive was entirely a
plaintiff’s request and plaintiff specified the amount of weight that she desired to lose.

Pantiff tedtified a her depostion that her work peformance from June 11, 1993 until
November 1, 1993, was rated satisfactory or better. She stated that a few customers on her route
increased the percentage of their purchases during this time. She dso tedtified that a number of the
accounts on the route had been neglected in previous years and many of the customers were unhappy
with defendant’s services. According to defendant, however, plantiff had problems returning her
customers phone cals and caling in her orders before deadlines. Other customers complained that
plaintiff seemed “too rushed” to handle certain accounts and that she changed delivery times without
warning.

On November 1, 1993, defendant removed one of plaintiff’s largest accounts from her route
and replaced it with sx smdler accounts. Plaintiff aleged that Knack told her that the larger account
had been given to another employee, Wayne Warner, because the client’s director of food services
“would probably do better with a man.” Defendant denied, however, that its action was due to
plantiff’s gender, but rather that the client had requested a new sdesperson. Plaintiff pointed out,
however, that another of her accounts was given to a mae representative even though the customer had
not requested a new salesperson.

Prince testified that he talked with plaintiff in December, 1993, about his concerns regarding her
performance, including time management and customer relatiions. According to Prince, a least Sx
cusomers made complaints about plaintiff that were sgnificant in the decison to terminate her
employment. On or about March 8, 1994, plantiff recelved a warning letter concerning her
employment performance. The letter did not include plaintiff’s weight as a concern. Plaintiff tedtified,
however, that she was given the letter a a meeting and that her weight wes “extensively discussed” at
the medting. On April 25, 1994, plantiff met with Knack and Prince for her mid-year review.
According to plaintiff, Knack told her that her work was on the right track, but that she needed to lose
weight to meet her bonus objective.

By June 1994, plaintiff’s weight had risen to gpproximately 198 pounds. On June 15, 1994,
plaintiff recelved a message from Knack requesting a meeting. On June 16, 1994, Knack and Prince
met with plaintiff and gave her a letter of termingtion; the letter stated that she was being terminated
because she failed to perform her job adequately. Plaintiff testified, however, that Knack told her that
shedid not portray the image that defendant wanted to project and that her termination was unrelated to
her work performance. Knack denied making this statement, but admitted that neither he nor Prince
could supply plaintiff with specific reasons for their decison without looking a plantiff’ sfile.

On November 9, 1994, plaintiff filed suit against defendant aleging violaions of the Elliott-
Larsen Civil Rights Act (ELCRA), MCL 37.2101 et seq.; MSA 3.548 (101) et seg., and the Michigan
Handicappers Civil Rights Act (HCRA), MCL 37.1101 et seq.; MSA 3.550(101) et seq. Rantiff
specificdly argued that defendant had unlawfully terminated her employment because of her weight and
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gender. Pantiff Michag Pinchock dso dleged that defendant’s action deprived him of consortium in
his maritd reaionship with plaintiff. On April 15, 1996, defendant filed a motion for summary
disposition pursuant to MCR 2.116(C)(10).

On January 6, 1997, the trid court issued its order and opinion granting defendant’s motion.
With regard to plaintiff’s ELCRA clam, the court held that summary disposition was proper under the
test for discrimination established by the Supreme Court in McDonnell Douglas Corp v Green, 411
US 792; 93 S Ct 1817; 36 L Ed 2d 668 (1973), because plaintiff had not proven that defendant’s
reasons for firing her (cusomer complaints) were a mere pretext for discrimination.  With regard to
plantiffs HCRA clam, the court found that plantiff had not established a prima facie case of
discrimination under McDonnell Douglas, supra, because her weight did not subgstantialy limit any
mgor life activity and because defendant did not perceive such alimit. The court o noted that even if
plantiff had established a prima facie case under the HCRA, the claim would dill fail because plaintiff
did not show that defendant’s legitimate nondiscriminatory reason for her discharge was a pretext for
discrimination. Plaintiff gppeded thetrid court’s decision to this Court on January 21, 1997.

A motion for summary digposition under MCR 2.116(C)(10) tests whether there is factud
support for aclam. Royce v Citizens Ins Co, 219 Mich App 537, 541; 557 NW2d 144 (1996). A
court must consider the pleadings, depositions, affidavits, admissons, and other documentary evidence
submitted by the parties. Royce, supra. The test is whether the record which might be developed,
giving the benefit of any reasonable doubt to the nonmoving party, would leave open an issue upon
which reasonable minds might differ. 1d. The motion must not be granted unless the nonmoving party’s
clam has some deficiency which cannot be overcome. Dzierwa v Michigan Oil Co, 152 Mich App
281, 284; 393 NW2d 610 (1986).

Faintiff’s firs argument on apped is that the trid court erred in granting summary digposition
because it repeatedly failed to consider dl of the evidence of record in alight most favorable to plaintiff.
Faintiff specificdly argues that the court failed to recognize that plaintiff established a prima facie case of
discrimination under a disparate trestment theory, and that the court erred in concluding that plaintiff
faled to show that defendant’s reason for terminating her employment was pretextua.  According to
plaintiff, the case should have proceeded to trid without the use of the McDonnell Douglas burden
shifting analysis because plaintiff presented direct evidence of gender/weight discrimination. We agree.

In analyzing discrimination clams under the ELCRA, Michigan courts have often resorted to
federal precedent for guidance. Meagher v Wayne Sate Univ, 222 Mich App 700, 708-710; 565
NW2d 401 (1997). The “primafacie casg’ andyss cited by plaintiff was established by the Supreme
Court in McDonnell Douglas, supra, for usein andyzing employment discrimination daims under Title
VIl of the federd Civil Rights Act. As adopted by Michigan courts and gpplied to dams arisng under
the ELCRA, this gpproach requires the court to first determine whether the plaintiff has stated a prima
facie case of discrimination.? Meagher, supra at 710-711. If the court concludes that the plaintiff has
edtablished a prima facie case, it must then consider whether the defendant has articulated a legitimate,
nondiscriminatory reason for its action. Id. a 711. If the defendant has done so, the court next
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determines whether the plaintiff has proven that the reason offered by the defendant was a mere pretext
for discrimination. Id. at 711-712.

The McDonnell Douglas burdenof-proof approach is talored for cases involving
circumgantia evidence of discrimination. Harrison v Olde Financial Corp, 225 Mich App 601, 606;
__Nw2d  (1997). However, as plaintiff correctly points out, this analysis is ingppropriate in cases
where the plaintiff presents “direct evidence” of discriminatory animus and where the defendant’s
decison to terminate the plaintiff’s employment could Fave been based on severa factors, legitimate
ones as wdl as legdly impermissble ones. See Harrison, supra at 609-610 (citing Kresnak v
Muskegon Heights, 956 F Supp 1327 [WD Mich, 1997]). See aso Trans World Airlines, Inc v
Thurston, 469 US 111, 121; 105 S Ct 613; 83 L Ed 2d 523 (1985). “Direct evidence” is that which,
if believed, “requires the concluson that unlawful discrimination was a least a motivating factor” in
defendant’s decison to terminate plaintiff’s employment. Harrison, supra at 610 (quoting Kresnak,
supra a 1335). An example of direct evidence is aracid dur by a decisonmaker; such evidence is
“aufficient to get the plaintiff’s case to the jury.” Harrison, supra. As this Court recently held in
Harrison, supra, the following principles of proof goply in such cases:

Fird, as with circumstantia discrimination cases, in a case involving direct evidence of
discrimination, the plaintiff dways bears the burden of persuading the trier of fact that
the employer acted with illegd dscriminatory animus. Second, whatever the nature of
the chdlenged employment action, the plaintiff must establish evidence of the plaintiff’s
qudification (or other digibility) and direct proof that the discriminatory animus was
causaly related to the decisonmaker’s animus. Upon such a presentation of proofs, an
employer may not avoid trid by merely “articulating” a nondiscriminatory reason for its
action. Under such circumstances, the case ordinarily must be submitted to the
fectfinder for a determination whether the plaintiff’s dams are true. [Harrison, supra
at 612-613.]

In the present case, the tria court correctly found that plaintiff established a prima facie case of
intentiond discrimination. Evidence in support of the trid court's conduson includes plantiff's
deposition testimony that Prince and Knack, defendant’s employees, directly criticized her weight and
made derogatory comments about other overweight individuds. Plaintiff stated that Knack removed
one account from her route because the client would “ east awoman dive,” and another account because
the client “would do better with aman.” Furthermore, plaintiff testified that, during the meeting a which
she was terminated, Knack told her that defendant’s decision was “not performance-related” and that
they just didn’'t fed that plaintiff projected “theimage’ that defendant wanted to portray “in the Saginaw
market.” Such testimony, if believed, constitutes “direct evidence” of discrimination.®

The trid court dso determined, however, that defendant had a legitimate, nondiscriminatory
reason for terminating plaintiff’s employment. The court thus concluded that plaintiff did not meet her
burden of proof as to “part three” of the McDonnell Douglas test (pretext), and granted summary
disposition accordingly. Since this Court pronounced in Harrison, supra at 612, 613, that in a“typica
angle-plaintiff, mixed-motive employment discrimination” case the federd approach is superior to the
McDonnell Douglas formula, we conclude that the tria court erred in goplying the McDonnell
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Douglas formula and in granting summary disposition on that basis* Given our conclusion with regard
to plantiffs ELCRA clam, we find it gopropriate to remand this case to the trid court for
reconsideration of defendant’s motion. See Harrison, supra at 613-614.°

Faintiff's next argument on gpped is that the trid court erred in “faling to give a favorable
inference to the plantiff regarding documents, files, and records of comparable made sdes
representatives that could not or would not be produced by the defendant though dl of the records
were kept in the regular course of business” Faintiff’s argument stems from the fact that defendant did
not produce the personnd records of Kevin Barko, plaintiff’s predecessor, for the period that he
worked as the sales representative for the Saginaw route. Plaintiff contends that since defendant failed
to produce these records, a presumption arises that if the evidence were produced, it would operate
againg defendant. We disagree.

When a party ddiberately destroys evidence, or fails to produce it, courts generdly presume
that the evidence would operate againgt the party who destroyed it or failed to produce it. Johnson v
Secretary of State, 406 Mich 420, 440; 280 NW2d 9 (1979). In the present case, there is no
indication that defendant intentionaly destroyed, withheld, or even logt relevant documents from
Barko's personnd file. Although plaintiff contends that such records “should exist,” defendant maintains
that it smply did not retain Barko's performance-related personnd records from his postion in the
Saginaw office. Barko held that pogtion until June 1993; this case, however, was not brought until
November 1994. Plaintiff has not presented any authority for the propostion that defendant was
required to retain performance-related personnel records for any specified period of time. Under the
circumgtances, the trial court was not required to draw an adverse inference againgt defendant with
regard to Barko' s personnel records.

Paintiff’s next argument is that her weight, “and the defendant’ sill concelved perception that the
plaintiff’s weight made her unprofessond and therefore unable to perform her position for defendant,”
qudifies as a handicap under the HCRA, MCL 37.1101 et seq.; MSA 3.550(101) et seq.

Section 202(1)(b) of the HCRA provides that an employer shal not “discharge or otherwise
discriminate againgt an individua with respect to compensation or the terms, conditions, or privileges of
employment, because of a handicap that is unrelated to the individud’ s ability to perform the duties of a
particular job or postion.” In order to establish a prima facie case of handicap discrimination, plaintiff
must firgt establish that her weight is a handicap within the meaning of the satute. For purposes of §
202(1)(b), a handicap is defined by the HCRA as.

(i) A determingble physicd or mentd characteridtic of an individua, which may result
from disease, injury, congenitd condition of birth, or functiond disorder, if the
characteridtic:



(A) ... subgantidly limits 1 or more of the mgor life activities of thet individud
and is unrdated to the individud’s ability to perform the duties of a particular job or
position or subgtantidly limits 1 or more of the mgor life activities of that individud and
isunrelated to the individud’ s qudifications for employment or promation.

* k% %

(i) A history of adeterminable physical or menta characteristic described in
subparagraph (i).

(ii) Being regarded as having a determinable physical or mental characteristic described
in subparagraph (i). [MCL 37.1103(e); MSA 3.550(103)(e).]

In the present case, plaintiff does not assert that her weight affected any of her mgor life
functions. Rether, she clams that her weight is a “handicap” because it is perceived as such by
defendant. We believe that plaintiff’s argument is criticaly flawed because she falled to first establish
that her weight is a handicap. Subparagraph (iii) states that a person is handicapped for purposes of the
HCRA if she is “regarded as having a determinable physica or menta characteristic described in
subparagraph (i), i.e, a characteridic that subgtantidly limits one or more mgor life functions.
However, plaintiff does not attempt to establish that her weight is a determinable physica characteritic
as described in subparagraph (i). Plaintiff does not dlege that her weight condition is the result of any
“disease, injury, congenitad condition of birth, or functiona disorder.” Similarly, she does not alege that
she was physicaly unable to perform her job duties or that defendant perceived her weight as making
her physicaly unable to perform her duties. In fact, she tetified that her weight did not subgtantialy limit
any of the mgor life activities. Given the circumstances, the trid court properly dismissed plantiff’s
HCRA dam.

Affirmed in part, reversed in part, and remanded. We do not retain jurisdiction.

/9 Gary R. McDondd
/s Peter D. O’ Connell
/9 Michael R. Smolenski

! Since plaintiff Michael Pinchock’s role in this case arises from the loss of consortium daim in Mrs
Pinchock’s complaint, we use the term “plaintiff” in this opinion to refer to Lillian Pinchock only.

2 To edtablish a primafacie case, the plaintiff must show (1) that she was amember of a protected class,
(2) that she suffered an adverse employment action, (3) that she was qudified for the position, and (4)
that others, amilarly Stuated and outsde the protected class, were unaffected by the employer's
adverse conduct, suggesting that discrimination was a determining factor in the defendant’s adverse
conduct toward the plaintiff. Lytle v Malady, 456 Mich 1, 29; 566 NW2d 582, rehearing granted 456
Mich 1202 (1997).



® Plaintiff aso testified that she suffered from sex discrimination in that overweight males were alowed to
maintain their employment, that she lost severa important accounts due to her gender, and that Kevin
Barko, plaintiff's predecessor, was alowed to remain an employee despite complaints about his
performance.

* We note, however, that the Harrison decision was released in October, 1997 and that the trial court’s
opinion and order is dated January, 1997. Thus, the trid court did not have the opportunity to use
Harrison in formulating its decison. Nonetheless, the decison in Harrison currently representsthe law
in Michigan and will be followed and applied by this Court.

® Given this condusion, we find it unnecessary to resolve plaintiff’s other dlams relating to this issue.



