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Before MacKenzie, P.J., and Holbrook, Jr. and Saad, JJ.
PER CURIAM.

In Docket No. 188476, the prosecutor appeals by leave granted from an order granting
defendant’s motion for relief from judgment. The order granted defendant’ s request for resentencing on
the bass of recent case law “daifying’ the “subgantid and compdling” language of MCL
333.7401(4); MSA 14.15(7401)(4). In Docket No. 190209, defendant appedls as of right from the
tria court’s decison on resentencing to impose the same tent to thirty-year prison sentences that were
imposed originaly. We reverse the order granting defendant’s motion for relief from judgment, vacate
the September 25, 1995 judgment on resentencing, and reindate defendant’s origind sentences
pursuant to the October 20, 1988 judgment of sentence.



Defendant’s postepped motion for relief from judgment is reviewable in accordance with
subchapter 6.500 of the Michigan Court Rules, addressng postapped relief. MCR 6.501; People v
Kincade (On Remand), 206 Mich App 477, 482; 522 NW2d 880 (1994). Defendant’s motion
sought resentencing on the ground that a departure below the statutory ten-year minimum sentence,
MCL 333.7401(2)(a)(ii); MSA 14.15(7401)(2)(a)(ii)," was warranted for substantial and compelling
reasons. However, because this very issue had been decided against defendant in a previous apped
to be entitled to relief defendant was required to establish “that a retroactive change in the law has
undermined the prior decison.” MCR 6.508(D)(2).

Assuming, without deciding, that the decisons in People v Downey, 183 Mich App 405; 454
NwW2d 235 (1990); People v Krause, 185 Mich App 353, 358-359; 460 NW2d 900 (1990); People
v Troncoso, 187 Mich App 567, 577; 468 NW2d 287 (1991); People v Windall Hill, 192 Mich
App 102; 480 NW2d 913 (1991); and People v Fields, 448 Mich 58; 528 Nw2d 176 (1995)
[hereafter the * subsequent decisions’] can be viewed as producing a retroactive change in the law with
respect to the scope of departure permitted under 8§ 7401(4), we conclude that the subsequent
decisons do not undermine defendant’ s origina sentences.

The primary import of the subsequent decisons was to clarify which factors may be considered
in determining whether there are substantial and compelling reasons for departure under § 7401(4); read
together the subsequent decisions lead to the holding that only objective and verifiable factors can be
consdered. See eg., Downey, 183 Mich App at 415-417; Krause, 185 Mich App at 358-359; Hill,
192 Mich App at 105; Fields, 448 Mich at 68. The record here indicates that the origina sentencing
judge considered all factors that were presented to her for consideration, including factors that were
subjective and incapable of verification. Because the subsequent decisions redtricted the scope of
factors that could be considered for purposes of § 7401(4), and because the original sentencing judge
considered dl factors that were presented by the defendant, the subsequent decisions cannot be viewed
as undermining defendant’ s sentences in this respect.

A secondary purpose of the subsequent decisons was to provide guidance in determining
whether a given factor or combination of factors condtitutes a substantia and compelling bass for
departure. In thisregard, the decisions recognize that the Legidature, in choosing the words * substantia
and compdlling,” intended departures to occur only in “exceptional” cases. See e.g., Downey, 183
Mich App a 416; Krause, 185 Mich App at 360; Hill, 192 Mich App at 118; and Fields, 448 Mich
a 68. Here, the firgt sentencing judge correctly noted that grounds for departure under 8§ 7401(4) must
be both substantial and compelling.  She further determined that dl the grounds advanced by defendant
condtituted so-cdled “normd” sentencing issues and did not rise to the level of substantid and
compeling. We find the firg judge' s andysis to be consstent with the subsequent appellate decisions
on the subject and, accordingly, conclude that the subsequent decisons do not undermine defendant’s
origina sentences.

We dso rgject defendant’ s claim, which the second judge apparently accepted, that an alegedly
exemplary prison record supports defendant’s request for relief in the form of resentencing. While a
judge may condder an exemplary prison record a a properly convened resentencing, People v
Houston, 448 Mich 312, 323; 532 NW2d 508 (1995), we find that defendant’s prison record is
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irrdlevant for purposes of determining whether defendant is entitled to be resentenced in the first
instance.

Because any dleged retroactive change in the law did not undermine defendant’s origind
sentences here, defendant was not entitled to postapped relief. MCR 6.508(D)(2). Accordingly, we
reverse the order granting defendant’'s postapped motion for rdief from judgment (and thereby
awarding defendant resentencing). Our resolution of this issue effectively renders moot defendant’s
apped in Docket No. 190209. Because we conclude that the trial court was not authorized to proceed
to resentencing, we vacate the tria court’s September 25, 1995 judgment on resentencing and reinstate
defendant’ s origina sentences pursuant to the October 20, 1988 judgment of sentence.

Reversed in part and vacated in part.

/9 BarbaraB. MacKenzie
/9 Dondd L. Holbrook, Jr.
/9 Henry William Saad

! After defendant committed the offenses in question, § 7401(2)(a)(ii) was amended to increase the
gatutory minimum sentence from ten to twenty years.

2 People v Jarrett, unpublished opinion per curiam (C.A. No. 116003), issued 11/9/89.



