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PER CURIAM.

In this legd malpractice case, plaintiff gppeds as of right the order of the trid court granting
defendants motion for summary disposition pursuant to MCR 2.116(C)(10). We reverse and remand.

Fantiff’s dam sems from defendants representation of plaintiff in an employment and fraud
cdam agang plantff's former employer. In 1987, during plantiff's employment with Chryder
Corporation, he was injured in an automobile accident. 1n 1991, plaintiff was placed on medicd leave
status because, after knee replacement surgery, he was no longer able to perform hiswork. 1n 1992, a
Chryder doctor contacted plaintiff’s doctor to change plaintiff’s prognosis so that plaintiff would be able
to return to work under a specia postion; plaintiff’s doctor consented. When plaintiff returned to work,
however, the personnel department told him that his specid position was no longer available, and that he
would be placed on layoff satus. Allegedly, Chryder never had a postion for plantiff and merey
desired to remove plaintiff from hislong-term disability (LTD) Satus.

Defendant Joseph Golden began representing plaintiff in July of 1992. Golden contacted
Gregory Muzingo, an atorney for Chryder, and began negatiations related to plaintiff's dam. On
January 29, 1993, plaintiff entered into a retainer agreement with defendants concerning representation
for his worker's compensation and employment/fraud clam againg Chryder. Onh April 13, 1993,
Golden filed suit againgt Chryder on behdf of plantiff. In November of 1993, another attorney a
defendant law firm settled plaintiff’s worker’s compensation claim for $95,000, together with a waiver



of any cdam or lien on an action with regard to the automobile accident that was settled nine months
ealier.

Although the record is not entirely clear, it gppears that in late 1993 Muzingo and Golden ordly
agreed to dl of the conditions of settlement regarding plaintiff’s employment dam. According to
plantiff, the terms of the settlement included the following terms. plaintiff would be placed on totd and
permanent disability and would be entitled to back pay; Chryder would alow plantiff to participate in
the Executive Automobile Leasing Program; and plaintiff would receive life insurance, disability benefits,
and a written guarantee that he would not be subject to medica reviews by Chryder's clams
adminigtrator, Aetna's employees or Chryder’s doctors.  According to defendarts, the settlement
provided that plaintiff would receive $190,000 (split between the worker's compensation and
employment cases), LTD benefits, medica insurance, life insurance and title to the automobile in
plantiff’ s possession at the time of settlement.

On December 13, 1993, plaintiff was asked to Sgn a release from Chryder at Golden's office.
The rdlease provided that Chryder would pay plaintiff $95,000 in damages for his aleged injury and
would reindate him to his proper disbility leave datus effective January 1, 1994. Moreover,
reingtatement to the “proper” leave status was a “prerequiste to his receipt of a disability retirement
congstent with the terms and conditions of the gpplicable disability retirement plan.” The release was
dlent as to many of the conditions of settlement. Plantiff initidly refused to sign the release, but was
“strongly advised” to do so by Golden and was told that he would get what he was “entitled” to receive
under the settlement. Theregfter, plaintiff encountered difficulties in obtaining timely and accurate LTD
payments from Chryder. Moreover, plantiff did not receive any confirmation of medica insurance, life
insurance benefits, or a vested pension.

In December of 1995, plaintiff filed suit againgt defendants claming professona negligence and
misrepresentation.  Defendants filed a motion for summary disposition pursuant to MCR 2.116(C)(10)
arguing that the problems associated with plaintiff's receipt of LTD benefits were attributable to the
adminigration of the benefits through an insurance company (disability administrator) unconnected with
Chryder, and thus that the problems were not attributable to defendants' failure to incorporate the terms
of the settlement agreement into the release. The trid court held that there was no causd relationship
between the dleged negligence of defendants and the difficulties that plaintiff encountered when he
subsequently attempted to get benefits from the employer. The court so held that defendants were not
lidble because settlement is an exercise of judgment and not a basis for mapractice.

Faintiff argues on apped that the trid court erred in granting summary digposition in favor of
defendants. Plaintiff specificaly argues that defendant Joseph Golden breached the gpplicable standard
of care by failing to require that dl terms and conditions of plaintiff’s settlement be spelled out in the
release/settlement agreement, and that snce the adequacy of the agreement was in dispute, the
questions of proximate cause and damages present questions of fact for the jury. Plaintiff dso argues
that since there was conflicting expert testimony concerning the reasonableness of Golden's conduct, it
is for the jury to determine whether such conduct is protected by the “attorney’s judgment rule” We
agree with both of plaintiff’s contentions.



Pursuant to MCR 2.116(C)(10), a party can move for judgment on dl of a clam on the
grounds that “there is no genuine issue asto materid fact, and the moving party is entitled to judgment . .
. asamatter of law.” The party opposing the motion has the burden of



demondrating a genuine and materid issue of disputed fact. Skinner v Square D Co, 445 Mich 153,
160; 516 NW2d 475 (1994). All inferences are drawn in favor of the opposing party and courts
should be liberd in finding a genuine issue of materid fact. Bertrand v Alan Ford, Inc, 449 Mich 606,
617-618; 537 NW2d 185 (1995). On apped, we review a trid court's granting of summary
disposition de novo. Royce v Duthler, 209 Mich App 682, 688; 531 NW2d 817 (1995). This Court
consders the same documentary evidence that atriad court must consider, including pleadings, affidavits,
depogitions, and admissons.  Boumelhem v Bic Corp, 211 Mich App 175, 178; 535 Nw2d 574
(1995).

A cause of action for legd mapractice requires proof of the following: (1) an atorney-dient
relationship; (2) negligence in the legd representation of the plaintiff; (3) the negligence proximatdy
caused the plaintiff’ s injuries; and (4) the fact and extent of injury. Simko v Blake, 448 Mich 648, 655;
532 Nw2d 842 (1995). The first issue for our resolution concerns the third prong — whether thetrid
court erred in granting summary disposition in favor of defendants on the issue of proximate cause. We
believe that the court’ s determination wasin error.

The issue of proximate causeis divided into two categories: (1) “causation in fact” of the injury,
which is generaly reserved for the jury, and (2) “foreseeability” of the injury, which isaquestion of law
for the court. Charles Reinhart Co v Winiemko, 444 Mich 579, 586; 513 NW2d 773 (1994). With
regard to causation in fact, ajury cannot rely on speculation or conjecture to hold a defendant liable for
negligence. Pontiac School Dist v Miller, Canfield, Paddock & Sone, 221 Mich App 602, 613;
563 NW2d 693 (1997). A plaintiff must present substantia evidence alowing ajury to conclude that it
was more likely than not that the plaintiff’'s injuries would not have occurred but for defendant’s
conduct. Id. a 614. Although the issue is normaly reserved for ajury, atrid court may review the
causation in fact aspect of negligence on amotion for summary dispostion if reasonable minds could not
differ on the proximate cause of the plaintiff’s injuries. Babula v Robertson, 212 Mich App 45, 54,
536 NW2d 834 (1995).

In the present case, the trid court reasoned that the testimony of plaintiff’s former employer’s
corporate counsal was proof of “the fact that it was not anything the defendant did or did not do that
caused or continued to cause the delay [in receiving disability payments]. It's obvious that the problem
lieswith . . . [the former employer] and the insurer, not with the attorney [defendant].”* Thetria court
thus found no causation in fact for plaintiff’s injuries. We believe that the trid court erred because it
faled to congder the scope of plaintiff’s dlegations and because reasonable minds could differ on the
cause of plantiff’sinjuries.

Fird, the trid court faled to consder the fact that plaintiff’s injuries were more expangve than
the daim of late LTD payments. Plaintiff aso clamed that as aresult of defendants negligence in failing
to place dl of the settlement terms into the release or into writing, plaintiff’s former employer did not
provide him with various insurance policies, dlow him to participate in the Executive Automobile
Leasing Program, provide him with a penson based on certain years of service or provide him with a
guarantee that he would be free from harassment from his former employer’s doctors and the
employees of its disability adminigrator. Additiondly, plaintiff has aleged damages due to the fact that
he has had to hire an attorney to help him receive benefits that were not specificaly provided for in the
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agreement; mental anguish and distress resulting from his attempts to receive the benefits, and his “lost
right” to “goto trid” on hisclam againg his former employer. A reasonable trier of fact could find that
al of the other injuries plaintiff dleges could be attributed to defendants' fallure to expresdy provide for
the incluson of more specific terms.

Second, even if we accept defendants assertion that Chryder's disability administrator was at
fault for failing to provide plaintiff with benefitsin atimely fashion, and this failure could be construed as
an intervening cause of plaintiff’s injuries, plantiff set forth an equdly plausble set of facts that would
alow reasonable minds to differ on whether the late receipt of LTD payments was more likely than not
areault of defendants dleged negligence. A jury could conclude that a more detalled release would
have placed Chryder in a postion of breach of the release agreement, and given it an incentive to
dleviae its disability adminidrator’'s ddlays. In any case, plantiff’s other dams of injuries are not
necessarily connected to the disability administrator. The disability administrator did not prevent plaintiff
from participating in the Executive Automobile Leasing Program because it did not supervise the
program. Similarly, the disability administrator did not determine the years of service upon which the
former employer would caculate plaintiff’s penson.

Given these facts, we find that the tria court erroneoudy granted summary disposition on the
issue of proximate cause because a question of fact exists concerning whether it was more likely than
not that plaintiff’ s injuries would not have occurred but for defendants negligence.

Maintiff aso argues on gpped that the trid court erroneoudy granted summary disposition on
the issue of whether defendants breached a duty to plaintiff with respect to settlement of the underlying
action. Where a plantiff demondtrates an attorney-client reationship, a “duty” to avoid negligent
conduct isimplied as a matter of law. Simko, supra a 655. Onceit isdetermined that a“duty” exids,
the extent of the duty must be determined. 1d. at 656. An attorney must use reasonable skill, care,
discretion and judgment, as that of the average practitioner of law, in representing a client. Id. at 656-
657. An datorney must fashion a strategy of representation consstent with “prevalling Michigan law.”
Id. at 656. However, an attorney does not have to insure the most favorable outcome possible to her
cdient. 1d. An attorney may make “mere errors in judgment” if the atorney acts in good faith and
exercises reasonable sKill, care, discretion and judgment as an average practitioner. 1d. at 658. The
parties refer to this as the “attorney judgment rule”

The determination of the extent of the duty owed to a client is a question of law. Simko, supra
at 659. On the other hand, some tactica decisons or errors may constitute “ negligence’ where a court
finds as a matter of law that those acts, if proved, demongrate a failure to exercise reasonable care.
See Smith v Allendale Mutual Ins Co, 410 Mich 685, 714; 303 NwW2d 702 (1981). This Court has
not foreclosed the possbility that a duty may exist to aclient in the context of obtaining a settlement.
Espinoza v Thomas, 189 Mich App 110, 124; 472 NW2d 16 (1991); Lowman v Karp, 190 Mich
App 448, 453; 476 NW2d 428 (1991). Therefore, we believe Michigan case law supports the
propogtion that an attorney must conduct himself with reasonable care in the course of obtaining a
Settlement on behdf of aclient.



In the present case, the trid court found that “nothing . . . would suggest the settlement was
unreasonable . . . . | think it's a question of judgment on the behaf of the attorney at that particular
time, which the client accepted.” However, the trid court’'s andyss does not account for plaintiff’s
argument that defendants never told him that his former employer’ s failure to reingtate him was a “ruse”’
and his counsd was not “prepared” as evidenced by his falure to conduct discovery in the trid court
proceedings.? Plaintiff implies that both of these factors “coerced” him into signing the settlement
agreement. Plaintiff further argues that defendants strongly urged plaintiff to Sgn the release even though
plaintiff had strong reservations due to the fact that the spirit of the agreement would be upheld based on
defendants relaionship with plaintiff’s former employer’s counsd.

Even if the trid court correctly andyzed the extent of the duty owed to plaintiff, the court erred
when it concluded that defendants did not breach any duty to plantiff because the settlement was
“reasonable.” It is not for this Court or the trid court to make a determination concerning whether the
evidence proves the dleged conduct did in fact occur. Rather, it is a question for the trier of fact to
determine whether the facts support a breach of the duty which the court determines that a defendant
owes to a plantiff. See Smith, supra a 714. Therefore, the trid court’s holding was in error with
respect to its analyss of the duty owed and with respect to its conclusion that defendants did not breach
the duty owed.

Reversed and remanded for further proceedings consistent with this opinion. We do not retain
juridiction.

/9 Gary R. McDondd
/4 Peter D. O’ Connell
/9 Michael R. Smolenski

! The testimony cited by the court is as follows:

The best | can explain it in that regard is Smply it (the delay) had nothing to do
with this lawsuit, it had nothing to do with what Mr. Golden did or didn’'t do. It was an
interna procedura issue with Chryder Corporation, its benefits department, and Aetna

In my opinion, Mr. Golden did everything condgtent with the terms and
conditions of this settlement agreement. The problems that he (plaintiff) has had with the
schedule of receipt of payments . . . was an internd problem peculiar to Chryder and
Aetnawhich Mr. Golden had nothing to do with.

2 |t appears that plaintiff’s argument aleges that he was pressured into signing a release because his
atorney had not yet begun discovery. According to plaintiff’s expert, plaintiff had to sgn the documents
in the middle of December because discovery was set to close in gpproximately one month but
discovery had not yet been conducted. Additionally, the case was scheduled to proceed to trid in April



of the following year, and defendants were not prepared to go to trid in the absence of conducting any
discovery.



