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PER CURIAM.

Faintiffs gpped as of right from an order of the trid court granting defendant’'s motion for
summary disposition brought under MCR 2.116(C)(4) and (8). We affirm in part, reverse in part, and
remand for further proceedings.

Faintiffs were waiters and waitresses at defendant’s various Mountain Jacks restaurants.
Maintiffs filed the ingtant lawsuit claiming that they were subjected to a tip-sharing policy imposed by
defendant as a term and condition of employment. Paintiffs aleged that they were required to
contribute a percentage of their daily gross sdes to be shared by bartenders and other specified
employees. Plaintiffs origind complaint aleged that the tip-sharing policy violated the wages and fringe
benefits act, MCL 408.471 et seq.; MSA 17.277(1) et seq. Inthear first amended complaint, plaintiffs
added clams for violation of public policy, conversion, unjust enrichment, and breach of contract.

Defendant moved for summary disposition under MCR 2.116(C)(4) and (8), arguing that the
trid court lacked jurisdiction because plantiffs faled to exhaust their adminidrative remedies as
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provided in the wages and fringe benefits act. Thetrid court agreed and granted defendant’s motion for
summary disposition, stating that there was no commontlaw prohibition againgt defendant’ s dleged tip-
sharing palicy, and that plantiffS common-law dams were “merely artful recagting of violation of the
datutory prohibition.” We review de novo an order granting or denying summary disposition. Steele v
Dep't of Corrections, 215 Mich App 710, 712; 546 NwW2d 725 (1996).

When reviewing a motion under MCR 2.116(C)(4), this Court must determine whether the
pleadings demondtrate that the defendant was entitled to judgment as a matter of law, or whether the
affidavits and other proofs show that there was no genuine issue of materia fact. 1d. A motion for
summary disposition may be granted under MCR 2.116(C)(8) if the clam is so unenforceable as a
matter of law that no factua development would justify recovery. Simko v Blake, 448 Mich 648, 654;
532 NW2d 842 (1995). In reviewing a motion for summary dispostion brought under MCR
2.116(C)(8), we examine the pleadings aone, and accept as true al factual dlegations contained in the
pleadings. Id.

Faintiffs argue on gpped that they were not required to file acomplaint with the Department of
Labor before proceeding with a lawsuit. In Murphy v Sears, Roebuck & Co, 190 Mich App 384;
476 NW2d 679 (1991), this Court held that the plaintiff was not required to proceed under the wages
and fringe benefits act before indituting a civil action because he was seeking enforcement of a
common-law contract:

Seeking, as he did, enforcement of a contract, a commontlaw right, the remedy
afforded to plaintiff was cumulative, not exdusve. While we do find that once an
employee chooses to pursue the adminidrative remedy, that remedy must be utilized
exclusvey, we do not find that the ingtant plaintiff was required to file a complaint with
the Department of Labor. [Id. at 388.]

Here, the trid court appears to have interpreted the act as having some sort of preemptive effect, thus
precluding dl clams related to the payment of wages. However, as sated in Murphy, that is not how
the act applies. Rather, the act merely provides the exclusive statutory remedy for enforcement of those
rights that are created by the statute. Consequently, one set of factud alegations may support not only
aclam under the wages and fringe benefits act, but other related clams aswell.

Applying the principles of Murphy to the instant case, we conclude that the tria court properly
dismissed plantiffs clam for vidlation of public policy. Flaintiffs fird amended complaint dleged that
defendant violated the public policy expressed in MCL 750.351; MSA 28.583, which provison is
identical to § 8 of the wages and fringe benefits act, MCL 408.478(1); MSA 17.277(8)(1). Therefore,
consgent with Mur phy, the wages and fringe benefits act provides the exclusve remedy for that aleged
violation. However, the trid court erred in dismissing plaintiff’s commontlaw breach of contract, unjust
enrichment, and conversion clams. Moreover, because the trid court never addressed the substance of
those dternative clams, we decline to do o for the first time on gpped. Allen v Keating, 205 Mich
App 560, 564-565; 517 NW2d 830 (1994). Ingtead, we believe that the proper course is to remand
the case for further proceedings.



Affirmed in part, reversed in part, and remanded for further proceedings consstent with this
opinion. We do not retain jurisdiction.
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