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PER CURIAM.

Defendant appedls as of right from his conviction of attempted second-degree crimina sexua
conduct (CSC I1), MCL 750.520c; MSA 28.788(3). Appellant aso pleaded guilty to being a second
habitua offender, MCL 769.10; MSA 28.1082. Appellant’s conviction was based on testimony by his
daughter that gppellant touched her breast sometime in November 1994. The tria court sentenced
gppellant to a one-year term in the county jal. We affirm.

. Facts

According to te daughter, one night in November 1994, appellant removed his jeans and,
nude, lay down on her bed. At some point, the daughter testified, appellant sat up on the bed, while she
stood facing him, and placed his hand underneath her shirt, touching her bare breast for an unspecified
amount of time.

The daughter aso testified that from around Mother’s Day in 1994 until November 1994, which
was around the time of her birthday, appellant engaged in other sexudly oriented activities with her. The
daughter testified that she and appellant had “French kissed,”* that appellant had made her give him a
back rub, that appellant had asked her to come in the bathroom while he was taking a bath and wash
his back on more than one occasion, that appellant had spoken to her about how he had sex when he
was eeven years old, that gppellant had cut his pubic har in front of her, that gppellant had inserted a
suppository in front of her, that gppellant had showed her photographs of nude men and women, that
gppellant had tied a piece of bubble wrap around his penis in front of her, that appellant had told her



that it was acceptable for family members to see one another naked and that appellant had come into
her bedroom, removed his jeans, and lay on her bed, nude.

Appdlant denied dl of his daughter’s alegations of improper conduct. According to gppellant,
he touched his daughter in the chest area once, approximately three to four years previoudy, in response
to her complaint of chest pains. Appdlant implied that the daughter’ s dlegations arose as aresult of his
custody dispute with hiswife, noting that they coincided with his wife' s attempts to obtain custody of the
daughter.

Il. Prior Bad Acts

Appdlant argues the trid court abused its discretion when it admitted the daughter’ s testimony
regarding prior sexuadly oriented incidents between her and gppellant. Appelant argues that the ultimate
effect of admitting his daughter’s testimony regarding prior sexudly oriented incidents was to give the
daughter’s testimony regarding the November incident an extra and improper aura of believability
criticd to his conviction.

Generdly, we review atrid court’s decison to admit prior bad acts evidence for an abuse of
discretion. People v Ullah, 216 Mich App 669, 673; 550 NW2d 568 (1996). “[A]n abuse of
discretion [] exists when an unprgiudiced person, considering the facts on which the trid court acted,
would say there was no judification or excuse for the ruling.” Ullah, supra at 673. MRE 404(b)
guides atrid court’s decison to admit prior bad acts testimony. MRE 404(b)(1) provides.

Evidence of other crimes, wrongs, or acts is not admissble to prove the
character of a person in order to show action in conformity therewith. It may, however,
be admissble for other purposes, such as proof of motive, opportunity, intent,
preparation, scheme, plan, or system in doing an act, knowledge, identity, or absence of
mistake or accident when the same is materid, whether such other crimes, wrongs, or
acts are contemporaneous with, or prior or subsequent to the conduct at issue in the
case. [ld.]

These exceptions are nonexclusve. People v Engelman, 434 Mich 204, 212; 453 NW2d
656 (1990). However, evidence of bad acts is only admissible under MRE 404(b), if: (1) the evidence
is offered for a purpose other than establishing a defendant’s propensity to commit the offense; (2) the
evidence is rdevant; and (3) the probative value of the evidence is not subgtantialy outweighed by the
potentia of unfair prgudice to the defendant. People v VanderVliet, 444 Mich 52, 74; 508 NW2d
114 (1993), modified on other grounds 445 Mich 1205 (1994).

A. Purposefor Offering the Evidence.

Appellant claims that the prosecutor did not offer the daughter’s testimony of prior bad acts to
establish intent, motive, scheme or plan, but rather that the prosecutor used the testimony to argue that
the daughter was credible. However, establishing that the victim is credibleis a proper purpose for such
evidence. People v Wright, 161 Mich App 682, 687; 411 NW2d 826 (1987). In People v
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DerMartzex, 390 Mich 410, 413; 213 NW2d 97? (1973), the Michigan Supreme Court held that
evidence of prior bad acts is admissible where the crime charged is a sexud offense and the other acts
tend to show dmilar familiarity between the defendant and the person with whom he dlegedly
committed the charged offense. Here, the prosecutor attempted to put the charged incident in context
by establishing that the gppdlant was “familia” with his victim in the sense of theword asit wasused in
DerMartzex, namdy that gopdlant was sexudly familiar with hisvictim.

Moreover, even assuming arguendo that establishing the daughter’s credibility were improper,
the prosecutor did rely on the daughter’s tesimony for the purpose of establishing intent, motive,
scheme and plan, by arguing that gppellant was “grooming” his daughter for future sexua contacts.
Therefore we conclude that the prosecutor did not offer the daughter’ s testimony to establish appellant’s
propensity to commit the crime.

B. Rdevance.

As agenerd rule any evidence that is relevant is admissble. MRE 402; VanderVliet, supra at
60-61. At trid, the daughter’s credibility was a issue. Appellant implied (1) that the daughter lied in
order to effect the outcome of the custody dispute between him and her mother, (2) that the daughter
delayed reporting these incidents to her mother, and (3) that the daughter mistook the November
incident for a harmless incident severd years earlier where appelant touched her breast because she
complained of chest pain. The issue on gpped is whether the daughter’ s testimony regarding appedllant’s
prior sexud activity with her was relevant to her credibility as awitness.

In DerMartzex, supra, the Michigan Supreme Court held that evidence of the accused's prior
crimes was not barred to establish the credibility of an aleged victim in a crimind sexud assault case:
“the probative vaue of [evidence tending to show the commission of prior crimes| may outweigh the
[preudice] where the crime charged is a sexud offense and the other acts tend to show similar
familiarity between the defendant and the person with whom he dlegedly committed the charged
offense” Id. at 413. The Court explained that the admission of “antecedent sexua acts preceding the
charged assault is especidly judtified where an inchoate offense is charged agangt a member of the
victim’'s household.” Id. a 415. Otherwise, the Court reasoned, the victim’s testimony regarding the
charged conduct would appear to be an isolated, “incredible’ incident. 1d.

Here, the daughter’s testimony regarding the gppellant’s prior sexua contact was relevant to
resolve the gppelant’s implied dlegations regarding both his daughter’ s motives for testifying againgt him
and the possbility of his daughter’s mistaking the November, 1994 incident for the incident years
edlier.

Fndly, in People v Dunham, 220 Mich App 268, 273; 559 NwW2d 30 (1996), this Court
posted, in dicta, that evidence of prior conduct towards the victim in a first degree crimind sexud
conduct case was relevant to explain the victim’'s delay in reporting crimind sexud activity. We find that
reasoning persuasve to resolve gppelant’s remaining chalenge to his daughter’s credibility, that she
delayed to inform her mother.



C. Bdancing Probative Vdue Againg Potentid Unfair Prgudice.

Appellant cites People v Sarr, 217 Mich App 646, 647-648; 553 NW2d 25 (1996), |v gtd
454 Mich 877 (1997), for the propostion that alegations of smilar acts that are “so horrendoudy
prejudiciad” should not be introduced under the “rubric” that they are being introduced for purposes of
establishing a scheme, plan or migake. However, since the date gppdlant filed his brief, Starr was
reversed in People v Sarr, Mich _ ; Nw2d _ , dip op (rd’d June 2, 1998). Indeed,
were we to rule on appellant’ s theory, we would find that appelant’s acts, though repugnant, were not
“s0 horrendoudy prejudicid” asto riseto the leve of severity contained in thefacts of Starr, 217 Mich
App 646 (recounting how defendant Starr was convicted of CSC | and CSC 11 for engaging in oral sex
with his sx year old adopted daughter in addition to sexud contact with his four year old haf sser
which, over severd years, eventudly culminated in intercourse). Rather, we find the reasoning in
People v Hammer, 98 Mich App 471; 296 NW2d 283 (1980) to be persuasive. In Hammer, this
Court, citing DerMartzex, supra, hed that testimony regarding prior sexud acts between the defendant
and his daughter, the victim, was admissible on the grounds that the evidence reveded the credibility of
the victim more than it potentidly prejudiced the defendant. 1d. at 475.

Because the evidence satidfies dl three prongs of VanderViiet, we conclude that the trid
court’ s decision to admit this testimony was not an abuse of discretion.

I11. Prosecutorial Misconduct

Appdlant argues tha the prosecutor’'s comments during closing and rebuttal arguments were
improper and that, despite defense counsdl’ s failure to object and thereby preserve the issue for apped,
we should review for manifest injustice. Specificaly, appellant argues that the prosecutor (1) improperly
vouched for the credibility of the daughter, (2) urged the jurors to sympathize with the daughter, and (3)
urged the jurors to perform their “civic duty” by convicting gppellant, al prgudicid errors whose
prgjudice could not be overcome by a curative indruction. In People v Sanaway, 446 Mich 643,
687; 521 NW2d 557 (1994), the Michigan Supreme Court held

Appdlate review of improper prosecutorial remarks is generaly precluded
absent objection by counsd because the trid court is otherwise deprived of the
opportunity to cure the error... An exception exigts if a curative ingruction could not
have iminated the prgudicia effect or where falure to consder the issue would result
inamiscarriage of justice.”

A. Vouching For Truthfulness

Appdlant argues the prosecutor bolstered the credibility of the daughter’s tetimony in his
closing comments by two arguably impermissible means. Firdt the prosecutor used the first person voice
regarding the credibility of the victim’s testimony.

[T]o me, sheisavery truthful little girl.



*k*

[Y]ou who agree with me.” [emphases added)].
Second, in the same comment, the prosecutor referred to the authority of the police.
Y ou, who agree with me, and the police, and [the daughter], stick with your beliefs.

A prosecutor is permitted to argue that a witness should be believed, People v Wise, 134 Mich
App 82, 104; 351 NW2d 255 (1984). However, a*“prosecutor cannot vouch for the credibility of [a]
witnesy] to the effect that he has some specid knowledge concerning [the] witness truthfulness”
People v Bahoda, 448 Mich 261, 276; 531 NW2d 659 (1995). Further, the “prosecutor may not ask
the jury to convict a defendant on the bagis of the prosecutor’s persona knowledge or the prestige of
the office, or that of the police. People v Kulick, 209 Mich App 258, 260; 530 NW2d 163 (1995).
However, “The alowance of otherwise improper argument is often not reversible error when made in
response to a defendant’s argument.” Wise, supra at 103.

Prior to making the statements at issue, the prosecutor specificaly stated:

| want to comment just briefly on the opening statement by the defense that this was
equated to a 1691 witch hunt....

Furthermore the trid court ingtructed the jury that:

The lavyers satements and arguments are not evidence. They are only meant to help
you understand the evidence and each Sde' s legd theories.

Although some of the prosecutor’s comments may have been arguably improper, they are not
grounds for reversa. The dlegedly improper remarks were induced by, and responsive to, defense
counsdl’s arguments, and a curative ingruction was given. People v Hart, 161 Mich App 630, 637,
411 NW2d 803 (1987). Therefore we conclude that no miscarriage of justice occurred.

B. Sympathy For The Victim

A prosecutor is generdly not permitted to appeal to the jury to sympathize with avictim. Wise,
supra at 104. Here, the prosecutor stated:

The young girl doesn't even like the word breast now. That's what you get
when you are sexudly assaulted.

[T]he only person in this court who talked about love is [the daughter]. She
loves her dad, but she said | don’t understand why he did these things.



However, prosecutoria remarks that gpped to the jury’s sympathy must be considered in light
of the gppellant’s arguments. People v Messenger, 221 Mich App 171, 181; 561 NW2d 463 (1997).
Here, defense counsdl sought sympathy for his own client. A pleafor sympathy by the prosecutor is a
proper response to a previous plea of sympathy by defense counsd. People v Delisle, 202 Mich App
658, 671, 509 NW2d 885 (1993). Furthermore, defense counsd attacked the sincerity of the
daughter’s behavior (crying) on the stand. In Messenger, supra, 221 Mich App 181, this Court found
that the prosecutor was not seeking sympathy, but rather responding to defense counsel’ s argument that
a witness who cried on the stand was not sincere. We find that the prosecutor’s various comments
were in response to defense counsdl’ simplication that the daughter’ s crying was contrived.

Therefore we find that the prosecutor’s arguable invocation of sympathy for the daughter did
not congtitute error requiring reversal and that, necessarily, no curative ingtruction was required at trid.

C. Civic Duty

A prosecutor is not permitted to urge the jury to perform its civic duty by convicting the
defendant, Bahoda, supra at 282, because this introduces an issue broader than the defendant’s
innocence or guilt by requesting that the jurors suspend their own judgment. People v Crawford, 187
Mich App 344, 354; 467 NW2d 818 (1991). Appdlant argues that the following comment shows that
the prosecutor tried to use hisinfluence to urge the jurors to perform their civic duty:

And the People would ask that you who agree with me, and the police, and [the
daughter]. Stick with your beliefs. We ask for a conviction as charged to the crime of
crimina sexua conduct in the second degree. Stick with us on this particular charge.

Thiswas not arequest to convict based on some broader civic duty than determining gppellant’ s guilt or
innocence. Rather, is was an observation that the position of the police and prosecution was cons stent
with the daughter’s verson of events. Moreover, gppdlant failed to object to the dlegedly improper
gatement. We hold that there was no miscarriage of justice and that, necessarily, no curaive ingruction
was required at trid.

IV. Ineffective Asdstance of Counsd

Appdlant argues that he received ineffective assstance of counsa based on his attorney’ sfailure
to object: (1) to the timeliness of the prosecution’s motion to introduce aleged prior sexua acts
between gppdlant and his daughter; (2) to dlegedly improper statements made by the prosecution
during its dosing and rebutta arguments; (3) to the trid court’s indruction regarding the lesser included
charge of “attempt” when, gppellant maintains, there was no evidence to support the ingruction; and (4)
to the introduction of avictim impact statement drafted by appelant’ s former wife.

To edablish aclam of ineffective assstance of counsd, appelant must show that (1) “counsd’s
performance was below an objective standard of reasonableness under professiona norms...[, and (2)]
that there is a reasonable probability that, but for defense counsdl’s error, the result of the proceeding
would have been different.” Stanaway, supra at 687-88. Further, “[appellant] must overcome a



srong presumption that [the former defense] counsd’s assstance congtituted sound trial strategy.”
Stanaway, supra a 687. Indeed, we will not subgtitute our judgment for that of trial counsel regarding
drategy. People v Barnett, 163 Mich App 331, 338; 414 NW2d 378 (1987).

Because appdlant did not move for an evidentiary hearing a trid to develop this issue, our
review islimited to the record. People v Ginther, 390 Mich 436, 443; 212 NW2d 922 (1973).

A. Failure To Object To Motion

In VanderVliet, supra at 89, n51, the Michigan Supreme Court explained that the purpose of
pretrid notice is to protect a defendant from unfair surprise and to give the defendant an opportunity to
marshd arguments regarding relevancy and unfair prgudice. Here, because defense counsd had the
opportunity to congtruct his arguments, it is unlikely that an objection based on inadequate notice would
have been sustained. Therefore, defense counsd’s failure to object to the prosecutor’s dlegedly
unreasonable delay in noticing his intent to use prior bad acts evidence did not affect the outcome of
gopellant' strid.

B. Failure To Object To Prosecutor’ s Statements.

Trid counsd’s falure to object to dlegedly improper statements during closing and rebutta
arguments may have condituted sound trid drategy. People v Sardy, 216 Mich App 111, 116; 549
NW2d 23 (1996), holds that the appellant bears the burden of showing that trial counsdl’s conduct did
not condtitute sound trid drategy. Our andysis of the record convinces us that trid counse may have
concluded that objecting to the prosecution’s remarks would have only underscored them. See
People v Rone (On Second Remand), 109 Mich App 702, 717-718; 311 NW2d 835(1981). We
will not second guesstrid drategy. Barnett, supra at 338.

C. Failure To Object To Instructions.

Because appdlant had been charged with second-degree crimind sexua conduct, a generd
intent crime, gppellant had fair notice o defend against the charge of attempt because the proofs for
both charges are substantidly the same. People v Leo, 188 Mich App 417, 425; 470 NW2d 423,
425 (1991). Therefore, any objection to this ingtruction would have been denied. Therefore, trid
counsdl’ sfallure to object therefore did not amount to ineffective assstance.

D. Failure To Object To Congderation Of Victim Impact Statement.

The victim impact statement, authored by the daughter’s mother, was included as a portion of
gppellant’s presentence investigation report.  The purpose of the presentence investigation report is to
gather information to present the trial court regarding the appelant's background. People v
Kisieewicz, 156 Mich App 724, 729; 402 NW2d 497 (1986). Although a statement of the victim is
included as a matter of statutory right, MCL 780.764; MSA 28.122287(764), statements by the minor
victim's mother, among others, are permitted to further the goa of obtaining a broad scope of
information. Kisielewicz, supra at 728. The trid court therefore properly conddered information



contained in the victim impact satement. Trid counsd’s failure to object had no impact on gppdlant’s
sentencing because the information would have been considered regardless of any objection.

E. Ginther Hearing

Appdlant argues that he atempted to replace trid counsd but the trid court denied him the
opportunity to do so. However, there is no evidence of such an attempt in the tria court record or in
gopdlant’'s motion for anew trid. Appellant contends that in order to provide a factua record of this
alegation, we should remand gppellant’ s case to the trid court for further evidentiary hearing.

An appdlant who seeks further evidentiary hearing regarding ineffective assstance of counsd, a
meatter not on the record, must satisfy one of two conditions. (1) the gppellant must firgt attempt to raise
the issue before the trid court or (2) if the record “manifestly shows’ that the trid court would have
refused to grant such a hearing, the appelant may request this Court to order such ahearing. Ginther,
Supra at 443-444

Here, appdlant firg faled to address this issue before the trid court. On apped, appdlant’s
brief is slent as to whether the trid court record “manifestly shows’ that such a request would have
been denied. Therefore, we declineto review thisissue.

Affirmed.
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! The daughter testified that defendant “[p]ut his tongue in my mouth.”

2 In Engelman, supra at 222, the Michigan Supreme Court declined to follow DeMartzex with regard
to theissue of actsinvolving persons other than the victim.



