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PER CURIAM.

Defendant pleaded no contest to a charge of assault with intent to murder, MCL 750.83; MSA
28.278. Thetrid court sentenced defendant to thirty to ninety years imprisonment. Defendant appeds
asof right. We affirm.

Firdt, defendant argues that the trid court erred in denying his motion to withdraw his plea
Defendant asserts that he is entitled to have his plea withdrawn both because the trid court falled to
inquire whether anyone had promised defendant anything to induce his plea and because defendant had
in fact been promised leniency in exchange for his plea.

There is no absolute right to withdraw a guilty plea once it has been accepted. When a
defendant moves to withdraw his guilty plea before sentencing, the burden is on the defendant to
establish afair and just reason for withdrawa of the plea. A trid court’s denid of a defendant’s motion
to withdraw a guilty pleaiis reviewed for an abuse of discretion. People v Harris, 224 Mich App 130,
131; 568 NwW2d 149 (1997).

The transcript of the plea proceeding contains the following passage:

THE COURT: Have | fully complied with the gpplicable court rules, Miss Bogren [the
prosecutor]?



MISS BOGREN: Y our Honor, | believe that the Court has touched on dl these issues,
but if the Court would just specificaly ask Mr. Riipa[g¢] if anyone has promised him or
threstened him in any fashion to get him to enter the plea | think it's clear from the
statement they haven't, but to cover the court rule.

THE COURT: Yes, thank you.

Has anyone at al tried to trick you or thresten you or force you to plead no
contest?

THE DEFENDANT: No.

At the time defendant entered his plea, MCR 6.302(C)(4)(a) required the trid court to inquire
of the defendant whether anyone had promised him anything in exchange for hisplea. Defendant asserts
that because the trid court asked only if anyone “tried to trick you or threaten you or force you to plead
no contest,” heis entitled to withdraw his plea.

We disagree. The Supreme Court has stated that technical noncompliance with the court rules
in accepting a plea of guilty or nolo contendere does not necessarily require reversal. People v Blue,
428 Mich 684, 689; 411 NW2d 451 (1987). Whether a particular departure requires reversd
depends on the nature of the noncompliance. 1d.

In the present case, we conclude that the error in the plea proceeding does not justify setting
asde defendant’s guilty plea. The trid court stated, “[T]he Court does not find that at any time duing
this private meeting between the Defendant and the Undersheriff that the Undersheriff promised,
suggested, or even intimated that he was going to recommend to the Prosecutor or to this Court thet the
sentence would be a straight 20 years or a straight 20 years plus one or two years” The tria court
further found that defendant’s plea was intelligently and voluntarily made. See People v Thew, 201
Mich App 78, 95; 506 NW2d 547 (1993).

On gpped, this Court will not disurb tria court findings of fact unless they are clearly
erroneous. People v Reeves, 222 Mich App 32, 35; 564 NW2d 476 (1997), Iv gtd 456 Mich 899,
573 NW2d 615 (1997). Gary Ruhl tedtified that, contrary to defendant’s assertions, during their
meeting he did not ask defendant “if he could do a couple more years,” and he never promised
defendant that he would recommend a sentence of twenty years.! Although this testimony conflicts with
defendant’s, questions of credibility are left to the trier of fact and will not be resolved anew by this
Court. People v Givans, 227 Mich App 113, 123-124; 575 NW2d 84 (1997). On the basis of
Ruhl’s tesimony, the trid court’s finding that defendant was not promised leniency in exchange for his
pleais not clearly erroneous. Accordingly, the error in the plea-taking procedure was not prejudicia.?
After reviewing the record, we conclude that the trid court’ s finding that defendant’ s plea was knowing
and voluntary is not clearly erroneous. Thetrid court therefore did not abuse its discretion in refusing to
alow defendant to withdraw his plea



Defendant next claims that he was denied the effective assstance of counsel. A defendant that
clamsthat he has been denied the effective assstance of counsd must establish that (1) the performance
of his counsd was below an objective standard of reasonableness under prevailing professona norms
and (2) a reasonable probability exigts that, in the absence of counsd’s unprofessond errors, the
outcome of the proceedings would have been different. People v Pickens, 446 Mich 298, 302-303;
521 NW2d 797 (1994). A defendant must overcome a strong presumption that the assstance of his
counsdl was sound trid strategy. People v Sanaway, 446 Mich 643, 687; 521 NW2d 557 (1994),
cert den sub nom Michigan v Caruso, 513 US 1121 (1995).

A

Firdt, defendant contends that he received ineffective assstance of counsel because his atorney
faled to investigate witnesses for an involuntary intoxication defense. To edtablish ineffective assstance
in the context of a guilty plea, courts must determine whether the defendant tendered a plea voluntarily
and understandingly. Thew, supra at 89. Guilty pleas may be found to be involuntary or unknowing on
the basis of ineffective assstance of counse where defense counsdl has falled to discuss possble
defenses to the charges to which defendant is pleading guilty. 1d. at 91.

The trid court found that defendant had established neither substandard performance by his
counsel nor any prgjudice. These findings are not clearly erroneous. See Reeves, supra. A review of
the record indicates that defendant understood that by pleading no contest he waived his right to raise
any and dl defenses, indluding involuntary intoxication.

In addition, the record establishes that counsd and defendant did discuss involuntary
intoxication as a defense. In fact, defendant first told counsd that Helen and John Tegtini had heard
Leetha Tober say that she had drugged him the night of the stabbing. However, defense counsdl
testified that he believed that an involuntary intoxication defense was unlikely to succeed®* This Court
will not subgtitute its judgment for that of trid counsel in metters of trid Srategy. People v Sawyer, 222
Mich App 1, 3; 564 NW2d 62 (1997).

Moreover, thetrid court found that both defendant and defense counsdal had aready decided to
pursue aplea. Thisfinding is not clearly erroneous. See Reeves, supra. Defendant testified that he did
not want to go through another trid. Defense counsel dso stated that defendant never wanted to go to
trid. Based on defendant’s excellent record in prison, both defendant and defense counsd were
hopeful that he would obtain a reduction in sentence:*

Furthermore, even if defense counsd should have investigated the involuntary intoxication
defense more thoroughly, defendant has not shown that he was thereby prejudiced. Defense counsdl
testified that he had spoken with Helen Testini. Defendant maintains that counsel should dso have
interviewed John Testini and Tober. However, a the evidentiary hearing on remand, Tober testified
that she had not drugged defendant, and she had never stated that she had. The trid court found that
her testimony was credible, and the testimony of Helen and John Testini was not. Defendant therefore
has not shown that if defense counsd had underteken additiond investigation, the outcome of the
proceedings would have been different. See Pickens, supra.
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B

Defendant maintains that counsd ether refused or faled to permit defendant to tel him what
was sad during the pretrid conversation between defendant and Ruhl.  Although the trid court did not
directly address this question, the court specifically found that defense counsd did “what was expected
of an atorney in the normda representation of a client to perform to the best of his ability and to a
gstandard of performance that would ensure the Defendant of an adequate representation.” Defense
counsd tedtified a the evidentiary hearing that he had not refused to discuss the conversation with
defendant. In fact, he and defendant had severa brief conversations about it, but he had emphasized to
defendant that he could not use anything that had been sad at the meeting in court. The trid court
gpparently found defense counsdl’ s testimony credible. Accordingly, defendant has not established that
counsd was ineffective on this basis®

C

Defendant also clams that counsd erred by failing to inform him of the trid court’s comments at
an in-chambers meeting. However, because defendant did not raise this argument a the evidentiary
hearing on remand, it is not preserved for appdlate review, and we decline to address it. See People v
Ghosh, 188 Mich App 545, 546; 470 NW2d 497 (1991).

D

Defendant asserts that he was denied effective assstance of counsd when his attorney failed to
object at sentencing to the introduction of the uniform worn by the victim when defendant stabbed him
and to the inflammatory remarks made by the prosecutor regarding the exhibit. We find no error
requiring reversal. During the hearing at which defendant tendered his plea, the tria court made the
following factud findings Defendant attacked the victim with a knife, sabbing him ninetimes. The knife
punctured the victim’s bulletproof vest. The victim lost gpproximately ten pints of blood. These facts
were aufficient to support the trid court's characterization of the incident as a “bruta, vicious,
unprovoked attack ... perpetrated on an unsuspecting police officer during a ioutine traffic stop.”
Defendant has not sustained his burden of showing that, had defense counsd objected to the
introduction of the victim's uniform, the result of the proceedings would have been different. See
Stanaway, supra at 687-688.

Defendant next clams that his sentence, which exceeds the sentencing guidelines, is
disproportionate. Defendant asserts that the trid court abused its discretion by taking into account
variables dready provided for in the guidelines and considering the victim's occupeation as a police
officer. Defendant further maintains thet the trid court gave inadequate weight to defendant’ s progress
in prison.

A sentence condtitutes an abuse of discretion if it violates the principle of proportiondity, which
requires sentences to be proportionate to the seriousness of the circumstances surrounding the offense



and the offender. People v Milbourn, 435 Mich 630, 636; 461 NW2d 1 (1990). In the instant case,
during a routine traffic stop, without any warning, defendant perpetrated a brutal and vicious attack on a
police officer. Defendant stabbed the victim with a knife & least ninetimes. Some of the wounds were
inflicted while the officer was kneding. The victim sustained permanent physicad and emotiond damage.
Defendant’s prior criminad record was extensve, and he was on federd probation for a fdony a the
time of the attack. We conclude that defendant’s sentence is proportionate to the seriousness of the
circumstances surrounding the offense and the offender.

v

Findly, defendant contends that he is entitled to resentencing because he was not given an
opportunity prior to sentencing to review the Parole Guidelines Data Entry form, which was attached to
the presentence investigation report. However, this document is not attached to the presentence report
contained in the record. According to defendant, this form is prepared by the Depatment of
Corrections pursuant to Policy Directive 06.05.100. Because this form was not prepared by the trid
court, and defendant has presented no evidence that the tria court actudly saw it, much less considered
it & sentencing, we conclude that defendant must address any clams of inaccuracies in the information
contained in the form to the Department of Corrections.

Affirmed.

/9 Helene N. White
/s Mark J. Cavanagh
/9 Maureen Pulte Reilly

! This testimony is consistent with the fact that Ruhl requested in both presentence reports and a the
sentencing hearing that the tria court impose aminimum sentence of forty years.

2 The trid court mentioned an additiond rationde for concluding that the deficiency in the plea
proceeding was not prejudicid. In his affidavit, defendant stated,

When Judge Grathwohl asked me during the no-contest plea hearing on September 14,
1994 if any promises were made to induce my plea, | replied that there were nat,
thinking that nothing from my meeting with Gary Ruhl was supposg[d] to be disclosed

Defendant essentidly repeated this statement during the evidentiary hearing. The trid court therefore
concluded that defendant would not have told the court about the aleged promise even if the plea
taking had been flawless. Defendant has not shown that this finding was clearly erroneous.

% Defense counsd explained that he did not think a jury would find a daim of involuntary intoxication
persuasive “because there was dso alot of voluntary intoxication going on.”



* At the hearing on remand, the tria court noted that it had considered defendant’ s outstanding record in
prison and that it had been a factor in sentencing defendant to a minimum of thirty years, rather than the
forty-year minimum imposed after theinitid trid.

® Furthermore, before the meeting between defendant and the victim, the parties signed a form entitled
“Consent to Conduct a Meeting” which stated that “nothing said in the meeting is usable at any future
proceeding for any purpose by ether paty.” At the time of sentencing, defendant had amost
completed the requirements for a bachelor's degree in computer science.  The probation officer,
defense counsd, and the trid court al agreed that defendant is very inteligent. Defendant has not
clamed that he did not understand the meaning of the document that he was signing. Defendant was
therefore on notice that anything said by the victim carried no lega weight.



