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PER CURIAM.

Following a bench tria, defendant was convicted of possession with intent to deliver an imitation
controlled substance, MCL 333.7341(3); MSA 14.15(7341)(3). He was sentenced to four daysin jail,
with credit for four days served, and assessed fees and costs. He appeals his conviction and sentence
as of right, and we affirm.

Defendant’s conviction arose from an undercover investigation of street-level narcotics salesin
Kaamazoo. At around 6:45 p.m. on January 14, 1994, defendant was waking in the vicinity of the
1000 block of Princeton Street in Kalamazoo when an undercover plain-clothes police officer drove by
in an unmarked car and asked defendant if he “had a twenty on him,” meaning a $20.00 rock of crack
cocaine. The plain-clothes officer testified that defendant responded that he did not have any on him,
but he would take the officer to get some if the officer let him in the vehicle. Defendant tetified that he
did so because the plain-clothes officer promised to buy him a bus ticket home to Ann Arbor; the
officer tedtified that he did not make such a promise. Another police officer, in uniform, was hidden
under a blanket in the back sest. The undercover officer driving the vehicle had not seen or met
defendant before this incident. After defendant got in the vehicle, they drove around for about fifteen
minutes in areas known for stregt-level narcotics buys and, a some point, defendant told the officer to
stop the car because he saw someone who had crack cocaine on him.

Defendant asked the officer to give him the twenty dollars, but the officer refused because he
wanted to see the crack before exchanging the money. Defendant then got out of the car and made
contact with the person while the officer remained in the vehicle. Defendant returned to the vehicle and



sad“l gotit, I gotit,” and the officer handed defendant a twenty dollar bill through the car window, and
observed defendant holding an unwrapped “ off-white chunk” between the thumb and forefinger of his
left hand.

The plain-clothes officer tedtified that at that point the person who had provided the off-white
chunk, who was standing next to the vehicle with defendant, appeared to have spotted the second
police officer in the back seat, and the plain-clothes officer then noticed that the blanket had dipped
partidly off the uniformed officer, exposng the letters | - C - E of the word “police’” on the officer's
jacket. The plain-clothes officer tedtified that at that point he knew the investigation was compromised
and that he asked defendant to return the twenty dollars. Defendant returned the money, the officers
got out of the car, and defendant ran. The plain-clothes officer then saw defendant make a throwing
motion with his right hand, and the officers announced that they were the police. After defendant was
handcuffed, he said “ That wasn't nothing but soap.”

The officers remained on the scene and searched the ground, which was snow-covered, for the
off-white chunk, but did not find t. Another officer, who was caled to the scene to assist, and with
whom the uniformed officer hidden in the back seat was communicating by radio as the events unfolded,
tetified that she helped look for the possible rock of crack and that the street was snow-covered. She
a0 tedtified that as she drove defendant to be booked at the city jail, defendant spontaneoudy asked
her “Did you find it?” She asked what defendant was talking about, and defendant said “the soap.”
The plan-clothes officer tetified that he read defendant his rights a the police station, and that while
voluntarily responding to questions, defendant said that when the officer picked defendant up defendant
intended to get the officer some crack, that defendant had given the crack back to the “dude’” and that
the chunk was not crack, but a rock of soap, which he knew because he had tasted it. The plain-
clothes officer tedtified that defendant told him that he intended to sdll him the soap.

Defendant testified that he came to Kalamazoo on business on January 12, 1994 and stopped
for gas, a which time his car and belongings were stolen.  He reported the incident to the police and
searched for his car, pending the nights at a rescue center. Defendant testified that on the evening in
question, the plain-clothes officer gpproached him on the street and asked him if he would help him, and
defendant told him he needed nineteen dollars for a bus ticket to get back to Ann Arbor. Defendant
denied intending to help the officer purchase drugs, and testified that he intended only to introduce the
officer to a potentid sdler. Defendant tedtified that the plain-clothes officer ingtructed him to approach
the person on the street. Defendant did so, and the person said he was going to beat the officer out of
his money. Defendant testified that he returned to the vehicle, and the plain-clothes officer ingsted that
defendant get the dope and ingsted on giving defendant the money. Defendant testified that he ressted
and tried to warn the officer that the purported sdler would cheat him out of his money. Defendant
denied ever having a chunk of soap in his possesson and mentioning soap, and denied making the
dleged statements to the police.

The trid court concluded that the police officers testimony was credible and that defendant’s
testimony was not credible. The court found that defendant attempted to deliver an imitation controlled
substance to the plain-clothes undercover officer in exchange for money, and that the imitation
controlled substance was soap.



Defendant first argues that he was denied effective assstance of counsd because trid counsd
did not raise an entrgpment defense. Appellate counsdl raised thisissue in a post-judgment motion for a
judgment of acquittal based on ineffective assstance and entrapment. The trid court denied the motion
after hearing ord argument, concluding that counsel was not ineffective because the court would not
have found entrapment had a motion been brought.

To edadlish ineffective assstance of counsel, a defendant must show that (1) trid counsd’s
performance was below an objective standard of reasonableness according to prevailing professiona
norms, and (2) that there is a reasonable probability that absent counsd’s errors, the outcome of the
proceedings would have been different. People v Stanaway, 446 Mich 643, 687-688; 521 NW2d
557 (1994); People v Graham, 219 Mich App 707, 711; 558 NW2d 2 (1996). A reasonable
probability is a probability sufficient to undermine the outcome. People v Pickens, 446 Mich 298,
314; 521 Nw2d 797 (1994). Effective assstance of counsd is presumed, and the defendant bears a
heavy burden of proving otherwise. Stanaway, supra at 687.

Michigan courts employ an objective test of entrapment. People v Juillet, 439 Mich 34, 53;
475 NW2d 786 (1991) (Brickley, J). Entrgoment exids if either: “(1) the police engaged in
impermissible conduct that would have induced a person smilarly Stuated as the defendant, though
otherwise law-abiding, to commit the crime, or (2) the police engaged in conduct so reprehensible that it
cannot be tolerated by the Court.” People v Fabiano, 192 Mich App 523, 526; 482 NW2d 467
(1992). See adso People v Ealy, 222 Mich App 508, 510; 564 NW2d 168 (1997). Merely
presenting an opportunity to commit a crime is not entragpment. Id.  The burden is on the defendant to
show by a preponderance of the evidence that he was entrapped. Juillet, supra at 61.

Defendant argues that the undercover officer went beyond merely presenting an opportunity for
defendant to commit this crime, and actualy ingtigated the crime by approaching defendant on the Street,
having defendant get in the vehicle to make a purchase of drugs for him, and then driving defendant
around in search of a sdler of crack cocaine for fifteen minutes, while promising to help defendant get
back home. Defendant contends that any law-abiding citizen in his pogtion, stranded without his
persond belongings or money, would have acted as he did if it meant that he could get home. We
disagree.

We firs observe, as did the trid court in denying the motion, that the officer testified that when
he asked defendant if he had a“twenty” on him, defendant said he did not, but thet if the officer would
let him in the vehicle, he would take the officer to get some. The officer’s testimony dso indicated that
as they drove around, defendant knew which persons had crack and which did not. The plain-clothes
officer denied that defendant told him he needed money to get back home and denied having promised
defendant money for the bustrip. The potentid sdler with whom defendant had contact testified that he
did not know defendant but had seen defendant in the area before. Assuming that defendant was
indeed stranded in Kaamazoo, we cannot agree that a norma law-abiding person would have reacted
the same way defendant did. The record does not support that trial counsd’s performance fell below



an objective standard of reasonableness or that defendant suffered prejudice from the fallure to raise the
entrgpment defense. Defendant’ s claim of ineffective assstance therefore fails.

Section 7341 of the controlled substances act prohibits the manufacture, distribution or
possession with intent to distribute of an “imitation controlled substance.” MCL 333.7341(3); MSA
14.15(7341)(3). Defendant argues that he cannot be guilty of possession with intent to deliver an
“imitation controlled substance” because sogp is not an “imitation controlled substance” under MCL
333.7341; MSA 14.15(7341):

“Imitation controlled substance” means a substance that is not a controlled substance or
is not a drug for which a prescription is required under federd or state law, which by
dosage unit gppearance including color, shepe, dze, or makings, and/or by
representations made, would lead a reasonable person to believe that the substance isa
controlled substance. However, this subsection does not gpply to a drug that is not a
controlled substance if it was marketed before the controlled substance that it physicdly
resembles. [MCL 333.7341(1)(b); MSA 14.15(7341)(1).]

Defendant asserts that the statute ambiguoudy defines an “imitation controlled substance,” and that,
arguably, sogp does not fdl within the definition of an “imitation controlled substance’ because it was
marketed before cocaine, the controlled substance that it physicaly resembles, and is a “drug” as
defined by MCL 333.7105(7); MSA 14.15(7105)(7). Defendant contends that because section 7341
is ambiguous, this Court should look to legidative history, which, he argues, supports his position. We
disagree.

Soap is not “a controlled substance’! and is not “a drug for which a prescription is required.”
Further, there was evidence that its appearance in the indtant case, and the implied representation
defendant made in showing the soap to the plain-clothes officer,> would lead a reasonable person to
believe that it was crack cocaine.

Defendant relies on the exception found in the last sentence of section 7341(b), asserting that
soap “may be conddered a ‘drug’ that was marketed before the controlled substance it physicaly
resembles,” because “reasonable minds would agree soap is ‘a substance intended for use in the
diagnogis, cure, mitigation, treatment, or prevention of disease in human beings or animas’” However,
while we do not question that there may be a relaionship between persond hygiene and physica hedlth,
we are not persuaded that ordinary bar sogp is included within the definition of “drug” on the bas's that
it isintended for use in the cure, mitigation or prevention of disease. Defendant smply relies on the
definition of “drug” and provides no other support for his assertion that sogp is a “drug”’ within the
meaning of the act.* Defendant’s daim fails



Defendant’s find argument is that he should be resentenced under MCL 333.7411; MSA
14.15(7411), pursuant to which a court, without entering a judgment of guilt, may defer further
proceedings and place the individua on probation if the individua has not previoudy been convicted of
a controlled substance offense and has pleaded guilty or been found guilty of any of the crimes
delineated in section 7411(1). We disagree.

Insofar as crimes involving an “imitation controlled substance” are concerned, by its plain
language MCL 333.7411; MSA 14.15(7411) applies only to possession or use of an imitation
controlled substance under § 7341(4) for a second time. It does not gpply to the crime of possession
with intent to distribute an imitation controlled substance, of which defendant was convicted, or to the
remaining crimes st forth in the same provision (manufacturing and digtributing). Defendant’ s argument
thusfails

Affirmed.
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! The term “controlled substance” is defined not in § 7341, but is defined in § 7401 as “a drug,
substance, or immediate precursor in schedules 1 to 5 of part 72 [MCL 333.7201 et seq.; MSA
14.15(7201)].” Defendant does not argue that soap is a controlled substance, and soap does not fall
under any of the applicable schedules of the Act. See MCL 333.7201; MSA 14.15(7201); and 88
7212, 7214, 7216, 7218, 7220.

2 Section 7341 provides that:

In addition to al logicdly relevant factors, the following factors as related to
‘representations made’ shal be consdered in determining whether a substance is an
imitation controlled substance:

(©) Any express or implied representation made that the substance is a controlled
substance. [MCL 333.7341(2)(c); MSA 14.15(7341)(2)(c).]

Defendant in this case implied that the chunk of soap was crack cocaine and proceeded with transacting
asde of the soap as crack.

% To the extent defendant relies on legidative history, we find it insufficient to support defendant’s
position. Defendant contends, quoting from the Senate Legidative Andysis, SB 221, December 20,
1984, that the legidature intended that MCL 333.7341; MSA 14.15(7341) would criminaize
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“pharmaceuticals containing legd substances but which look like and are promoted either directly or by
implication asillicit drugs” and that sogp would not fal under this dlassfication. Defendant argues that it
is clear from the Legidative Andysis, supra, that the statute was intended to gpply to concentrations of
substances which pose a danger by giving the user a amilar effect as the illicit drugs they resemble.
While this is an accurate reading of the Legidaive Andyss, the Legidaive Andyss aso indicates that
the Legidature focused on the complications look-alike drugs pose for law enforcement.

L ook-alike drugs cause complications for law enforcement, as well, because they divert
limited police resources away from hard drug traffic. A law enforcement team may
spend weeks building up to alarge ‘buy’ of anillicit drug only to discover that they have
purchased look-aikes and have no crimina case snce the ingredients of the look-dike
drugs are not on the register of controlled substances and the substances themselves are
legd. . . . [Legidative Andlyss, supra.]

Further, the statute does not use the word “pharmaceuticals.” Rather includes within its definition “a
substance that is not a controlled substance or is not a drug for which a prescription is required.” Thus,
by its clear terms, the gatute includes any substance that is not a controlled substance or is not a drug
for which a prescription is required, provided the other requirements of the statute are met.



