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PER CURIAM.

Defendants were convicted, following ajury trid, of ddivery of 225 grams or more but less than
650 grams of cocaine, MCL 333.7401(2)(a)(ii); MSA 14.15(7401)(2)(a)(ii), and conspiracy to deliver
225 grams or more but less than 650 grams of cocaine, MCL 750.157a; MSA 28.354(1). Defendant
Alford was sentenced to consecutive terms of fifteen to thirty years imprisonment for each count.
Defendant Able was sentenced to consecutive terms of ten to thirty years' imprisonment for each count.
Both defendants apped as of right. We affirm.

Defendants, who lived in Detroit, were convicted for their aleged rolesin a cocaine digtribution
scheme involving a Monroe County cocaine dealer named Blackstone, who in turn sold cocaine to an
undercover police officer, Detective Hill, in Monroe County.



Defendants present severd arguments regarding the sufficiency of the evidence againg them.
They first contend that a prgudicia variance existed between their charged offenses and the proofs at
trid. A variance occurs in a crimind prosecution when the proofs introduced a trid differ materidly
from the facts dleged in the indictment. United States v Beeler, 587 F2d 340, 342 (CA 6, 1978).
Variances may be subject to a harmless error analyss unless they “creeate ‘a substantid likdihood' thet
adefendant may have been * convicted of an offense other than that charged. .. .”” Id.

Defendants contend that, even if the evidence was sufficient to establish that Blackstone
acquired cocaine from ether defendant, a most what was shown was either a single buy-sdll transaction
or a conspiracy to sdll cocaine to Blackstone, both of which occurred in Detroit. We disagree. The
informations charged that each defendant “did unlawfully conspire, combine, confederate and agree
together” with Blackstone and another conspirator to “deliver 225 grams or more but less than 650
grams of a mixture containing the controlled substance, cocaine” Although some evidence was
presented at trid of defendants Detroit operations, the proofs centered on the Monroe County
investigation and detailed how defendants came to the attention of the investigators. The informations
aufficiently describe the offenses of which defendants were charged, and no variance between the
charged offenses and the proofs at trid existed.

Defendants next contend that there was insufficient evidence to convict them of congpiring with
Blackstone to ddliver cocaine in Monroe County. When reviewing a chalenge to the sufficiency of the
evidence, we mugt view the evidence in alight most favorable to the prosecution and determine whether
any rationd trier of fact could have found that the essential eements of the crime were proven beyond a
reasonable doubt. People v Wolfe, 440 Mich 508, 515; 489 NW2d 748, amended 441 Mich 1201
(1992).

To establish a crimind congpiracy, the prosecution must prove the existence of a combination or
agreement, express or implied, between two or more persons, to commit an illega act or to commit a
legd act in an illegd manner. MCL 750.157a; MSA 28.354(1); People v Meredith (On Remand),
209 Mich App 403, 407-408; 531 NW2d 749 (1995). An overt act by the defendant is not required
to convict a defendant of conspiracy because the essence of the offense is the agreement itself. People
v Atley, 392 Mich 298, 311; 220 NW2d 465 (1974); Meredith (On Remand), supra at 408. Direct
proof of the agreement underlying the conspiracy is not required. “It is sufficient that the circumstances,
acts, and conduct of the parties establish an agreement.” People v Cotton, 191 Mich App 377, 393;
478 NW2d 681 (1991). The agreement may be established by circumstantia evidence or proof may
be based upon inference. 1d. When deciding the extent of the agreement, the “essence of the
determination is whether there is one agreement to commit wo crimes, or more than one agreement
each with a separate object.” People v Mezy, 453 Mich 269, 285; 551 NW2d 389 (1996).

The evidence presented & trid was sufficient to establish a congpiracy involving the delivery of
the cocaine in Monroe County. The investigators chose not to arrest Blackstone when he supplied the
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undercover officer with smaller quantities of cocaine because they wanted to find and arrest his source
as well. Defendants correctly point out that the evidence tends to establish thet Blackstone had other
sources of cocaine within Monroe County. However, the course of the investigation clearly led the
investigative team to sugpect defendants as being Blackstone' s source of larger quantities of cocaine.
Telephone pin registers established initidly at Blackstone' s resdence led the investigators to Detroit and
ultimately to defendants. Pin regigters ingddled for telephone numbers a defendants resdences in
Detroit and al of the conspirators pagers recorded the telephone numbers each dided, specificdly as
Detective Hill atempted to purchase larger quantities of cocaine from Blackstone and overheard
Blackstone taking to “Red,” “Reggie” or “Angdita” The investigative team followed Blackstone to
Detroit and observed him make contact with defendants, after which he returned to Monroe County
and ddivered cocaine to Detective Hill.

The officers observetions, dong with the large quantities of cocaine and cash found at
defendants residences, provided sufficient proof of a sngle congpiracy to deliver cocaine in Monroe
County. “*A person may be a party to a continuing conspiracy by knowingly co-operating to further the
object thereof.”” Meredith (On Remand), supra at 412, quoting People v Cooper, 326 Mich 514,
521; 40 NW2d 708 (1950). Smugglers, middlemen, and retallers in a narcatics “chain” can al be
convicted of a single conspiracy where they “shared the knowledge that the narcotics were to be
ultimately delivered for consumption by street users” 1d. at 412-413.

Defendants dso argue that the prosecution did not establish that venue was gppropriate in
Monroe County. Venue is not an essentia element of a crime but must be proven by the prosecutor in
every caimind case. Meredith (On Remand), supra a 408. In a conspiracy case, venue is
gopropriate in any jurisdiction in which an overt act in furtherance of the conspiracy occurred. 1d. In
the present case, the sdle of cocaine to Detective Hill was an object of the conspiracy. This overt act
occurred in Monroe County and, therefore, venue in Monroe County was appropriate for al of the
coconspirators.

Defendants atempt to distinguish Meredith (On Remand), supra, which involved a conspiracy
among individuas located in Saginaw and Detroit and a prosecution of the conspiracy in Oakland
County. Defendants argue that Meredith involved multiple ses between conspirators in Saginaw and
Detroit and multiple trips to transport drugs through Oakland County. However, one of the Detroit
defendantsin Meredith, who apparently committed no act in furtherance of the conspiracy in Oakland
County, argued the existence of multiple conspiracies rather than a sngle multi-county conspiracy. This
Court disagreed and affirmed the existence of a sSingle multi-county conspiracy, al of whose members
could be prosecuted in any jurisdiction in which an overt act in furtherance of the conspiracy occurred.
Id. at 408. Similarly, in the present case, the prosecution presented sufficient evidence to establish that
the transaction involving defendants in Detroit was a link in the digtribution of the cocaine sold to
Detective Hill in Monroe County.

Defendants dso argue that the evidence was insufficient to support their convictions of ddivery
of cocaine. Again, we disagree.



Defendants were charged with ddivery of cocaine under the theory that they aided and abetted
Blackstone in delivering the cocaine to Detective Hill. To support a finding that a defendants aided and
abetted a crime, the prosecution must show that: (1) the crime charged was committed by defendant or
some other person; (2) the defendant performed acts or gave encouragement that asssted the
commission of the crime; and (3) the defendant intended the commission of the crime or had knowledge
that the principa intended its commission at the time he gave aid and encouragement. People v Jones
(On Rehearing), 201 Mich App 449, 451; 506 NW2d 542 (1993). To prove delivery of a controlled
substance, the prosecution must show: “(1) that the defendant transferred the substance to another; (2)
that the defendant intended to transfer the substance to another; and (3) that the defendant knew the
substance was [cocaine].” People v Steele, 429 Mich 13, 25; 412 NW2d 206 (1987).

At trid, the prosecution demonstrated that ten ounces of cocaine, which is between 225 and
649 grams, was ddivered to Detective Hill and that defendants knowingly asssted in the commission of
this offense by providing cocaine to Blackstone. Their intent that Blackstone deliver the cocaine to a
willing buyer can be inferred from the facts and circumstances. See People v Turner, 213 Mich App
558, 568; 540 NwW2d 728 (1995). Facts from which defendants intent can be inferred include the
number of telephone cals between their resdences and pagers and Blackstone€'s gpartment, their
rendezvous with Blackstone just before the sdle to Detective Hill, the large amounts of cocaine and cash
found in their residences, and the evidence that they were manufacturing crack cocaine a the Kentfield
residence.

Moreover, defendants could properly be convicted for the delivery of cocaine to Detective Hill
because the delivery was an object of ther congpiracy. “[Elach conspirator is held criminaly
responsible for the acts of his associates committed in furtherance of the common design, and, in the
eyes of the law, the acts of one or more are the acts of dl the conspirators.” People v Grant, 455
Mich 221, 236; 565 NW2d 389 (1997).

Defendants argue that the triad court erred when it denied their request to ingtruct the jury on the
lesser offenses of delivery and conspiracy to ddiver cocaine in quantities less than 225 grams. We
review atrid court’s refusa to give a requested jury ingtruction on a lesser included offense for clear
eror and will consder whether any error that is found was nonetheless harmless. See People v
Mosko, 190 Mich App 204, 208-209; 475 NW2d 866 (1991), aff’ d 441 Mich 496; 495 NW2d 534
(1992); MCL 769.26; MSA 28.1096.

The duty of the trid court to ingtruct the jury on lesser included offenses is determined by the
evidence. People v Hendricks 446 Mich 435, 442; 521 NW2d 546 (1994); People v Torres (On
Remand), 222 Mich App 411, 416; 564 NW2d 149 (1997). If evidence has been presented that
would support a conviction of a lesser included offense, refusd to give a requested ingruction on the
lesser included offense is error requiring reversal. Hendricks supra at 442; Torres, supra at 416.
There are two types of lesser offenses—necessarily included offenses and cognate offenses. If alesser
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offense is a necessaxily included offense, the evidence a trid will ways support the lesser offense if it
supports the greater. People v Veling, 443 Mich 23, 36; 504 NW2d 456 (1993); Torres, supra at
416. A cognate lesser offenseisonethat: (1) isof the same class as the greater offense; and (2) shares
some common elements with the greater offense but so has eements not found in the greater offense.
Hendricks supra a 443. A court must not ingruct a jury on a cognate lesser offense unless the court
finds that the proofs presented at tria could support such a conviction. People v Pouncey, 437 Mich
382, 387; 471 NW2d 346 (1991).

In People v Marji, 180 Mich App 525, 531; 447 NW2d 835 (1989), this Court found that,
while ddlivery of smdler quantities of cocaine shared some dements with delivery of more than 225
grams of cocaine, the offenses “contain essential eements not present in the greater offense, namely
proof of lesser quantities of controlled substances” Thus, ddivery of the lesser amounts were deemed
cognate offenses of ddlivery of larger amounts. |d. Because the evidence in that case did not support a
finding that the defendants ddivered less than 225 grams, the Marji panel concluded that the trid court
did not err infailing to instruct on the requested lesser offenses. Id.

The evidence presented at trid established that Blackstone transferred 246.28 grams of cocaine
to Detective Hill. There was no evidence upon which a jury could find defendants guilty of delivering a
lesser amount, and the trid court did not err in faling to instruct on the lesser offenses.

Defendants argue that the opinion in People v Wilson, 454 Mich 421, 431; 563 NW2d 44
(1997), a double jeopardy case, impliedly overruled our opinion in Marji. We disagree. Asdiscussed
above, in Marji, acase in which ingructiond errors were raised, this Court held that delivery of lesser
amounts of cocaine was a cognate lesser included offense, as opposed to a necessarily included lesser
offense of the charged crime arising out of delivery of larger quantities of cocaine. The mgority in
Wilson expanded upon this holding when it cited to Marji and stated that conspiracy to possess with
intent to ddliver 50 to 224 grams of cocaine is a lesser-included offense of conspiracy to possess with
intent to deliver over 650 grams. 1d. a 428. The Court in Wilson did not digtinguish between whether
the offenses were cognate or necessarily included lesser offenses nor did it address this Court’s holding
in Marji that delivery of lesser amounts of cocaine congtituted a cognate lesser included offense as
opposed to a necessarily included lesser offense of the greater offense. Thus, we regject defendants
argument that the opinion in Wilson impliedly overruled this Court’s opinion in Marji.

Defendants argue that the trid court erroneoudly alowed the prosecutor to eicit hearsay
gtatements made by Blackstone through the testimony of Detective Hill. Defendants did not object at
trid to the admisson of Blackstone's statements.  In the absence of an objection, we review the issue
only for manifest injugtice. People v Ramsdell, 230 Mich App 386, 404; 585 NW2d 1 (1998).

Defendants contend that Blackstone's statements were inadmissible hearsay and should not
have been admitted. Pursuant to MRE 801(d)(2)(E), a statement made “by a coconspirator of a party
during the course and in furtherance of the conspiracy on independent proof of the conspiracy” is not



hearsay. Defendants argue that this rule is not goplicable because there was no independent proof of
the conspiracy presented before the statements were admitted into evidence.

In People v Vega, 413 Mich 773, 780; 321 NW2d 675 (1982), the Supreme Court noted that
MRE 801(d)(2)(E) differs from its federd equivaent in that Michigan requires proof of the conspiracy
independent of the co-conspirator’'s statements.  1d.  The trid court must be satisfied by a
preponderance of the evidence that such proof exists. 1d. at 782.

In this case, independent proof of the conspiracy was not presented prior to the admisson of
the satements. However, independent proof of the conspiracy was eventualy presented at trid.
Blackstone's sde of cocaine to Detective Hill, the pin registers depicting the tdephone cadls made
among the conspirators on dates Detective Hill attempted to purchase cocaine, the Detroit transaction
involving these defendants, and the drugs and cash discovered in defendants resdence are facts
independent of Blackstone's statement from which the trid court could have found a conspiracy by a
preponderance of the evidence.

MCL 769.26; MSA 28.1096 provides that no verdict shal be reversed on the ground of
improper admission of evidence “unless in the opinion of the court, after an examination of the entire
cause, it shdl affirmatively appear that the error complained of has resulted in a miscarriage of justice.”
Because sufficient and properly admitted independent evidence was presented at trid establishing
defendants participation in the conspiracy to deliver cocaine in Monroe County, no miscarriage of
justice occurred as aresult of the trid court’s admission of Blackstone' s statements.

Defendants aso argue that the failure of their trid attorneys to object to this testimony amounted
to ineffective assstance of counsel. This argument fals because, as we have noted, defendants cannot
show a reasonable probability that, but for counsels dleged errors, the result of the proceeding would
have been different. People v Johnson, 451 Mich 115, 122; 545 NW2d 637 (1996).

A%

Defendant Able challenges the trid court’s denid of her motion to suppress statements that she
made to the police during the search of her Detroit residence.! This Court reviews atria court’s ruling
on a suppression motion under the clearly erroneous standard. People v Truong (After Remand), 218
Mich App 325, 334; 553 NW2d 692 (1996). However, dl questions of law and mixed questions of
law and fact regarding a trid court’s decison regarding a motion to suppress are reviewed de novo.
People v Goforth, 222 Mich App 306, 310, n 4; 564 NW2d 526 (1997).

Defendant now argues that her statements, given without the benefit of Miranda warnings, must
be suppressed because they were the result of custodia interrogation. Miranda v Arizona, 384 US
436, 478-479; 86 S Ct 1602; 16 L Ed 2d 694 (1966). The failure to give Miranda warningsin a
gtuation involving custodia interrogation requires suppression of the defendant’s satements. People v
Anderson, 209 Mich App 527, 531; 531 NW2d 780 (1995). However, Miranda is not a right that
attaches to every interrogation. The critical issue is whether defendant actudly was subjected to
cugtodid interrogation. See Anderson, supra a 532. Cudodid interrogation means questioning



initiated by law enforcement officers after a person has been taken into custody. Id. Interrogation
requires “‘a measure of compulson above and beyond that inherent in custody itsdf.’”” Id., quoting
Rhode Iland v Innis, 446 US 291, 300; 100 S Ct 1682; 64 L Ed 2d 297 (1980). To determine
whether a defendant was “in custody,” courts must “look at the totdity of the circumstances, with the
key question being whether the defendant reasonably believed that he was not free to leave.” People v
Mendez, 225 Mich App 381, 382-383; 571 NW2d 528 (1997).

The circumstances here do not indicate that defendant was in custody or subject to custodia
interrogation when she made the statements in question. At a pretrid hearing, two police officers who
participated in the execution of the search warrant both testified that defendant was not under arrest and
was not in police custody during the search, which is when she made the satements. Defendant was
asked to gt in the living room with the other adult residents while the police secured the house. Her
mother and three children were present, and the two women took care of the children in the living room
while the officers were searching the house. Defendant gppeared to be very cam, did not ask for food
or drink, and did not appear to be intoxicated. Indeed, athough alarge amount of cocaine, other drug
parapherndia, and some cash were discovered during the search, defendant was not arrested that day.

Under these circumstances, we find that defendant was not in police custody when she made
the statements, and the trid court did not err in ruling the statements admissible.

\Y

Defendant Alford argues that he should be resentenced because the trial court considered
inaccurate information in imposing a digoarate sentence from that of his codefendant, and his counsdl
was ineffective for faling to object. Provided that only permissible factors are consdered, this Court's
review of sentencing determinations is limited to whether the sentencing court abused its discretion.
People v Fetterley, 229 Mich App 511, 525; 583 NW2d 199 (1998).

Defendants, having been convicted of delivery of a controlled substance, were subject to
dautorily-imposed  mandatory minimum  prison  terms. MCL 333.7401(2)(a)(ii)); MSA
14.15(7401)(2)(a)(ii); People v Northrop, 213 Mich App 494, 498; 541 NW2d 275 (1995). The
gatutory minimum sentences are presumed to be proportionate and vaid. People v Poppa, 193 Mich
App 184, 188-189; 483 NW2d 667 (1992). However, pursuant to MCL 333.7401(4); MSA
14.15(7401)(4), the sentencing court had discretion to depart from the statutory minimum terms “*if the
court finds on the record that there are substantial and compelling reasonsto do so.”” 1d. at 188.

The prosecution and the parties agreed that there were substantial and compelling reasons for a
downward departure for each defendant and the tria court accepted the parties agreement.  Although
each of the defendants sentences carried statutory minimum terms of twenty years, the tria court
sentenced defendant Alford to consecutive terms of fifteen to thirty years imprisonment for each count
and sentenced codefendant Able to consecutive terms of ten to thirty years for each count.

Defendant Alford now argues that the disparate sentencing was caused by the court’ s mistaken
recollection of the testimony at trid, and that both defendants should have received the same sentences.



This contention isinaccurate. Alford received alonger sentence than Able because of the circumstances
surrounding his arrest.  The trid court had before it information, which stood uncontested, that
defendant was found with more than $4,000 cash in his possesson. The court’s consderation of the
circumstances surrounding defendant’s arrest was gppropriate, and there were vaid reasons for the
disparate sentences. A sentencing court may consider the defendant’s conduct before and after an
arrest. People v Fields, 448 Mich 58, 77; 528 NW2d 176 (1995).

Findly, the fact that defendant’s attorney failed to object did not prgudice defendant. There
were vaid reasons for the digparate sentences, and defendant cannot show that, but for counsdl’ s failure
to object, the result of the proceeding might have been different. See Johnson, supra at 122.

Affirmed.

/9 William B. Murphy
/9 HildaR. Gage
/9 Brian K. Zahra

! The statements defendant sought to suppress were made in response to the questions of two officers.
Officer Meyette asked who dept in the upstairs bedroom and defendant responded that it was hers, and
codefendant Alford also dept there.  Officer Peterson asked about the red Cadillac parked in the
driveway, which he knew to be connected to the drug investigation. She dtated that the vehicle wes
leased in her name and alowed the officer to retrieve the lease papers from the car.



