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PER CURIAM.

Defendant gppeds as of right from his convictions of four counts of delivery of less than fifty
grams of cocaine, MCL 333.7401(2)(a)(iv); MSA 14.15(7401)(2)(a)(iv). We affirm.

The prosecution presented evidence that defendant sold cocaine to an undercover police
officer, Brett Miles, on January 8, 11, and 18, and February 7, 1996. According to the evidence, a
confidentid informant introduced Miles and defendant n December 1995. Defendant gave Miles his
pager number and told Milesto cdl him if he needed drugs. On each occasion when Miles purchased
cocane from defendant, the transaction began with a cal to defendant’s pager. Upon returning the
page, defendant set the price for some cocaine and determined a meeting place to complete the
transaction. Defendant conceded at trial, and concedes on gpped, that he sold cocaine on February 7,
but maintained a trid that the charges concerning the three transactions in January resulted from
mistaken identity. The jury convicted defendant as charged. The trid court sentenced defendant as a
second-time controlled substance offender, MCL 333.7413(2); MSA 14.15(7413)(2), to four
consecutive terms of two to forty years imprisonment.

On gpped, defendant dleges, through appellate counsd, a violation of his right againgt double
jeopardy, and severd violations of his congtitutiona due processrights. In defendant’ s brief prepared in
propria persona, defendant adds allegations of ineffective assstance of counsd and improper
concedment of ares gestae witness.

I. Double Jeopardy



Defendant argues that his convictions must be reversed because they violate the double
jeopardy protections of the federd and date conditutions. We disagree.  This Court reviews
congtitutional issues de novo as amatter of law. Kuhn v Secretary of State, 228 Mich App 319, 324;
579 NW2d 101 (1998).

The Double Jeopardy Clauses of the federd and state congtitutions prohibit placing a aimind
defendant twice in jeopardy for a single crime. US Congt, Ams V, XIV; Cong 1963, art 1, § 15;
People v Booker (After Remand), 208 Mich App 163, 172; 527 NW2d 42 (1994), citing People v
Dawson, 431 Mich 234, 250; 427 NW2d 886 (1988). This is a guarantee against successive
prosecutions, or multiple punishments, for the same offense. People v Wilson, 454 Mich 421, 427,
563 NW2d 44 (1997). Defendant’s attempt to characterize the four drug transactions for which he
was convicted as a single transaction is without merit. With each sde of cocaine to the undercover
officer, defendant consummeated one separate and complete violation of the statute prohibiting ddlivery
of less than fifty grams of cocaine, MCL 333.7401(2)(a)(iv); MSA 14.15(7401)(2)(a)(iv). See People
v Tobey, 401 Mich 141, 149; 257 NW2d 537 (1977) (“While [the defendant]’ s conduct in saling [an
illegd drug] on different days to the same person is substantialy smilar conduct, it is not the same
conduct or act. For double jeopardy . . . purposes each sde is separate conduct, a separate act and
transaction, and . . . a separate and didtinct crimind offense”)  Accordingly, defendant’s four
convictions for four separate sales of cocaine do not run afoul of his federa and state double jeopardy
prohibitions.

1. Entrapment

Defendant argues that the police entrgpped him to commit the offenses for which he was
convicted, or, dternatively, entrapped him to commit offenses of grester severity than those he was
disposed to commit. We disagree. This Court reviews atriad court’s findings concerning entrapment
for clear error. People v Connolly, 232 Mich App 425, 428;  NW2d __ (1998). “The tria
court’s findings are clearly erroneous if, after review of the record, this Court is left with a firm
conviction that a mistake has been made” 1d. at 429.

Entrapment exists where the police engage in impermissble conduct that would induce a law-
abiding person to commit a crime in Smilar circumstances, or where the police engage in conduct 0
reprehengble that it cannot be tolerated. 1d., dting People v Ealy, 222 Mich App 508, 510; 564
NW2d 168 (1997). Sentencing entrapment exists where the police engage in improper conduct to
induce a person who is digposed to commit a minor crime to commit a more serious one. 1d. at 510-
511. In any event, entrgopment does not exist where the police do nothing more than present the
defendant with the opportunity to commit the crimein question. 1d. at 510.

At defendant’ s entrapment hearing, the trid court concluded that the delay in arresting defendant
was not attributable to the desire of law enforcement officers to increase the number or severity of
defendant’s offenses. This finding well comports with the evidence of record. There is scant evidence
that the informant who introduced Miles to defendant played any further role in defendant’s crimind
activity. When Miles contacted defendant to buy cocaine, defendant was unequivocaly prepared to
supply Miles with the drug. Moreover, defendant told Miles after the second sale that Miles could cal
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him anytime if he needed more. Clearly, Miles did nothing to induce defendant to engage in drug
transactions in excess of defendant’s norma dispostion toward such conduct, but instead merdly
presented defendant with the opportunity to commit the offenses for which he was convicted.
Moreover, Miles explained that he conducted four separate buys from defendant to determine how
much cocaine defendant was able to sdll, and to attempt to ascertain the identity of defendant’ s supplier.
Once Miles determined that defendant was a smdl-time dedler, he promptly had defendant arrested.
This police conduct was entirely proper. See Ealy, supra a 511 (“Although defendant could have
been arrested after any of the earlier transactions, the delay in his arrest was judtified on the ground that
an exlier arest would have impared the ability of the police to conduct an ongoing undercover
narcotics investigetion.”).

Defendant dso contends that the conduct of the police was reprehensible because they actudly
supplied the drugs that defendant sold to Miles through the confidentid informant, whom defendant
identified as “Scott Mann.” Defendant testified that Mann was his supplier, and that defendant met
Miles through Mann. Defendant is correct that an informant’ s actions are attributable to the police when
the informant acts with officia encouragement or assistance. People v Chester Jones, 165 Mich App
670, 674; 419 NW2d 47 (1988). However, dthough Miles acknowledged usng an informant for the
purpose of getting introduced to defendant, he explicitly denied that he was acquainted with anyone
named Scott Mann. Further, standing in contrast to defendant’s assertion that the informant supplied
defendant with the cocaine that defendant sold to Miles is Miles own testimony that he saw the
informant buy drugs from defendant. Where a defendant aleges entrapment and divergent versions of
events were presented to the trid court, this Court will defer to the trid court’s credibility determination,
in recognition of thetria court’s superior position to judge credibility. People v Martin, 199 Mich App
124, 125; 501 NW2d 198 (1993). To the extent that the resolution of this issue was reduced to a
credibility determination, the trid court plainly believed Miles and dishelieved defendant. In any event,
“a law enforcement officer may distribute controlled substances to another person as a means of
detecting crimind activity.” Connolly, supra at 430, citing MCL 333.7304(4); MSA 14.15(7304)(4).

Because there was no evidence that the police engaged in reprehensible conduct or induced
defendant to commit the offenses for which he was convicted, the trid court did not clearly err in finding
that defendant was not entrapped.

[11. Evidence of Flight

Defendant argues that the trid court abused its discretion in admitting evidence of his flight from
police. To preserve this issue for appellate review, defendant was required to interpose a timely,
gpecific objection to admission of this evidence. MRE 103(8)(1); People v Ramsdell, 230 Mich App
386, 404; 585 NW2d 1 (1998). Because defendant raised no objection, we review this issue only for
manifest injugtice. 1d. Having reviewed the record, we conclude that the trid court properly admitted
the evidence of defendant’s flight from police, and properly ingtructed the jury on its limited relevance.
See People v Coleman, 210 Mich App 1, 4; 532 NW2d 885 (1995). This issue does not warrant
further review.

IV. Hearsay
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Miles tedtified at trid, over objection, that he took possesson of defendant’s pager when
defendant was arrested, upon which three unknown persons placed callsto it. Miles sated that when
he returned the cdls, the callers asked for “Black,” which was the sobriquet under which defendant sold
cocaine. According to Miles each caler then asked to purchase cocaine. Defendant argues that the
tria court abusad its discretion by admitting this evidence because it was hearsay, and because the
prosecutor failed to comply with the notice requirements of MRE 803(24). Defendant’s arguments are

Specious.

In fact, the trid court admitted the statements of the callers under the hearsay exception for
datements againgt pena interest, MRE 804(b)(3).! Defendant's characterization of the hearsay
exception at issue as the “catch-al” provison of MRE 803(24) is smply incorrect; because that was
not the basis for admission at dl, the notice requirements particular to that provison are not applicablein
thisingance. Defendant’ s argument is without merit.?

V. Prior Bad Acts

Defendant argues that the trid court abused its discretion in admitting a police officer's
testimony that defendant sold cocaine to him in 1993. Defendant argues that this evidence was not
admissible under MRE 404(b), because the prosecutor used it to prove defendant’s guilt of the instant
offenses by showing that he committed a amilar offensein 1993. We disagree.

Michael Story testified that he worked as an undercover narcotics agent in 1993. According to
Story, after being introduced to defendant, then called “Freeze,” Story contacted defendant through the
latter's pager and arranged to purchase cocaine in a parking lot. Story sated that he then met
defendant at the appointed time and place, defendant instructed him to discover the cocaine hidden
esawherein the lot. Story tedtified that he found the cocaine, returned to his car, paid defendant, then
spoke with defendant about possible future dedling.

“Evidence of other crimes, wrongs, or actsis not admissible to prove the character of a person
in order to show action in conformity therewith.” MRE 404(b)(1). However, such evidence may be
admissible for another purpose, “such as proof of motive, opportunity, intent, preparaion, scheme,
plan, or system in doing an act, knowledge, identity, or abbsence of mistake or accident when the sameis
materid ....” 1d. Evidence of prior bad actsis admissbleif it is offered for a proper purposg, if it is
rdevant, and if its probative vadue is not subgantialy outweighed by unfar prgudice. People v
Crawford, 458 Mich 376, 385; 582 NW2d 785 (1998), citing People v VanderVliet, 444 Mich 52,
55; 508 Nw2d 114 (1993), modified 445 Mich 1205 (1994). A proper purpose is one other than
edtablishing the defendant’s character to show his propengity to commit the offense.  VanderVliet,
supra a 74. Evidence is rdevant that has “any tendency to make the existence of any fact thet is of
consequence to the determination of the action more probable or less probable than it would be without
the evidence” MRE 401.

We find no abuse of discretion here. The evidence was offered for a proper purpose, and was
rdevant. Defendant contended that, dthough he did sdll cocaine to Miles on February 7, 1996, he did
not sell cocaine to Miles on the three earlier occasions for which he was charged. Defendant argued
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that if Miles purchased cocaine from someone on January 8, 11, and 18, 1996, that person was not
defendant. Thus, defendant made issue of the question of identity. The prosecutor offered Story’s
testimony to establish defendant’s common scheme or plan in sdlling cocaine, this supporting the theory
that the person whom Miles paged and from whom he bought cocaine on the three January occasions
was defendant. Defendant’ s sale to the undercover officer in 1993 went according to the pattern of the
sde defendant admitted making to Miles in February 1996, as well as the three sales from the previous
month for which defendant disclamed responghility. In 1993, as in 1996, defendant relied on a first-
hand introduction to his customer before he offered his pager number. When there was to be a buy, the
customer paged defendant, who then returned the cdll, took an order for cocaine, set a price, arranged
to meet the customer in a parking lot, and conducted the sale while the buyer sat in his car. In both
gtuations, defendant was known to the buyer by a nickname only. Tha defendant’'s method of
transacting a drug sde in 1993 dmogt exactly matched the methodology employed in each of the sales
in 1996 for which defendant was charged made it more likely that defendant was the supplier who sold
drugs to Miles in January 1996, and more likely that the customers who caled defendant’ s pager after
his arest and spoke with Miles about buying drugs were actudly caling defendant for that purpose.

Because Story’s testimony was relevant to a materia issue, and presented for a purpose other than to
show defendant’s propengity to sdll drugs, Story’s testimony was admissible to MRE 404(b)(1), unless
the risk of unfair prgjudice subgtantidly outweighed its probative value under MRE 403.

Nearly dl evidence presented by a prosecutor will be prgudicid, in that it is presented as part
of a campaign to prove the defendant’s guilt. See People v Pickens, 446 Mich App 298, 336; 521
NW2d 797 (1994). Thus, the proper inquiry is whether the evidence was unfairly prgudicia. 1d.;
MRE 403. “Evidence is unfairly prgudicid when there exists a danger that margindly probative
evidence will be given undue or preemptive weight by the jury.” Crawford, supra at 398. Because
evidence of prior bad acts carries with it ahigh risk of confusion or misuse, there is a heightened need to
congder whether the risk of unfair prejudice subgtantialy outweighs probative vaue. 1d. In this case,
dthough Story’s testimony was no doubt prejudicid to defendant, we conclude that it was not unfairly
0. ldentity was the key issue in this case. Evidence showing that defendant used a common pattern to
conduct drug sales was highly probative of that question. Further, the tria court correctly ingtructed the
jury on the limited use of other acts evidence. See Crawford, supra at 385. For these reasons, we
conclude that Story’s testimony was not substantialy more prgudicia than probative. The tria court
properly admitted the prior bad acts evidence in this case.

V1. Ingruction on Unanimity

The trid court’s ingructions to the jury included the admonishment that each charged offense
must be consdered separately, and that a guilty verdict had to be unanimous. Defense counsd
expressed satidfaction with the ingructions as given. Defendant now argues that he was entitled to a
gpecid indruction that more precisdly explained that a finding of guilty on each charge required
unanimity with regard to that specific charge. Because defendant did not object to the ingtructions as
given, defendant waived this issue on goped unless rdief is necessary to avoid manifest injustice. MCL
769.26; MSA 28.1096; People v Torres (On Remand), 222 Mich App 411, 423; 564 NW2d 149.
“Manifest injustice occurs where the erroneous or omitted ingtruction pertains to a basic and controlling



issue in the case” 1d. Because defendant’ s argument congsts of nothing more than ingsting that points
well covered in the indructions given should have been covered through a dightly different formulation,
there is no manifest injudtice here.

VII. Instruction on a Lesser Included Offense

Defendant argues that he was entitled to an instruction on the lesser offense of possession of less
than twenty-five grams of cocaine, MCL 333.7403(2)(a)(v); MSA 14.15(7403)(2)(a)(v). Again,
defendant did not request the ingruction he now ingsts he should have had, and thus we review this
issue only as necessary to avoid manifest injustice. MCL 769.26; MSA 28.1096; Torres, supra at
423.

We note that, pursuant to MCL 768.32(2); MSA 28.1055(2), the trial court was precluded
from ingtructing the jury on possession of less than twenty-five grams of cocaine, because that offense
is not considered a“major controlled substance offense,” see MCL 761.2(b); MSA 28.843(12)(b). In
any event, had defendant been entitled to an ingtruction on possession, we would sill conclude that he
has failed to demongtrate manifest injustice. Whether defendant merely possessed cocaine was not a
basic and controlling issue. It was not defendant’s posture &t tria that he merely possessed the cocaine
but did not sdll it to the undercover officer. Instead, defendant argued that dthough he did sdl cocaine
to Miles on February 7, 1996, he did not do so on the three other occasons. Because the omitted
indruction did not pertain to a basic and controlling issue, defendant has suffered no manifest injustice
for want of that ingtruction.

VIIl. Effective Assistance of Counsal

Defendant asserts that he was denied effective assstance of counsd, dleging falures on
counsel’s part a both the entrgoment hearing and at trial. The federal and state congtitutions guarantee
acrimina defendant the right to the assstance of counsel. US Congt, Am VI; Congt 1963, art 1, § 20.
The condtitutiond right to counsd is aright to effective assstance of counsd. United States v Cronic,
466 US 648, 654; 104 S Ct 2039; 80 L Ed 2d 657 (1984); People v Pubrat, 451 Mich 589, 594;
548 NW2d 595 (1996). To establish ineffective assstance of counsd, defendant must establish that
counsd’ s performance fell below an objective standard of reasonableness under prevailing professond
norms. People v Daniel, 207 Mich App 47, 58; 523 NW2d 830 (1994). Defendant must further
show that there is a reasonable probability that, but for counsd’s error, the result of the proceedings
would have been different, and that the atendant proceedings were fundamentaly unfair or unrdigble.
People v Poole, 218 Mich App 702, 718; 555 NW2d 485 (1996). In this case, because defendant
requested neither a Ginther® hearing nor a new trid on this ground in the proceedings below, this
Court’s review of this claim is limited to mistakes gpparent on the record. People v Hurst, 205 Mich
App 634, 641; 517 NW2d 858 (1994).

Defendant argues that he was denied effective assstance of counsd at his entrgpment hearing
because his lawyer failed to argue that the police informant supplied the cocaine that defendant sold to
Miles. This argument must fail, however, because there is no reasonable probability that, but for this
dleged eror, the trid court would have ruled in defendant’s favor on the entrgoment issue. As
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discussed in part |1 above, the trid court was at liberty to believe Miles testimony that he saw the
informant obtain cocaine from defendant, not the other way around. Further, as also discussed above,
even if the informant, acting on behaf of police, did provide cocaine to defendant as part of the
investigation, that was proper police conduct. Connolly, supra at 430. Had defense counsdl advanced
this theory of entrgoment, it would have made no difference to the outcome of the entrapment hearing.

Defendant aso argues that his representation was inadequate because his lawyer faled to call
Brad David Reese as a witness a the entrapment hearing or at trid to testify that Scott Mann, acting as
an agent of the police, entrapped defendant to commit the crimes for which he was convicted. A
defendant dleging ineffective asssance from counsd’s falure to cdl witnesses must overcome a
presumption that the decison whether to cal witnesses was an exercise of sound trid drategy. See
People v Hoyt, 185 Mich App 531, 537-538; 462 NW2d 793 (1990). Here, thereisno evidencein
the record that Reese knew whether Mann supplied defendant with the cocaine he sold to Miles.
Further, again, defendant’s theory of Mann's role as supplier of cocaine in this matter nonetheless
depicts proper police work.> Thus there is no indication from the record that defense counsdl’s failure
to call Reese as awitness deprived defendant of a subgtantia defense.

Findly, defendant argues generdly that his trid atorney failed to present a defense or cdl any
witnesses on his behaf. In fact, a review of the record reveds that defense counsd did both. That
counse’ stria strategy did not succeed does not mean that the representation was ineffective. People v
Sewart (On Remand), 219 Mich App 38, 42; 555 NW2d 715 (1996).

For these reasons, we conclude that defendant was not denied the effective assistance of
counsd.

I X. Res Gestae Withess

Defendant’s find argument on apped is that he was denied afair trid because the prosecutor
falled to produce a res gestae witness. To preserve this issue for gppellate review a defendant must
move for an evidentiary hearing or anew trid. People v Dixon, 217 Mich App 400, 409; 552 Nw2d
663 (1996). Because defendant failed to preserve this issue, we deem it waived. Further, there isno
merit in defendant’s argument in any event. Commenting on the current res gestae witness statute, our
Supreme Court observed that the prosecutor’s “former obligation” to use diligence in atempting to
produce any individua who might have any knowledge of the matter in question has been “replaced” by
a duty to provide timely notice to the defense of al known res gestae witnesses, and of any witnesses
expected to be called at trial. People v Burwick, 450 Mich 281, 288-289; 537 NW2d 813 (1995),
citing MCL 767.40a; MSA 28.980(1). “The purpose of the ‘listing’ requirement is merely to notify the
defendant of the witness existence and res gestae status.” People v Lawton, 196 Mich App 341,
347; 492 NW2d 810 (1992).° Because defendant cannot plausibly contend that he was unaware of
Reese’ s existence or status, and because defendant made no effort to cal Reese as awitness, defendant



cannot plausibly claim to have been prejudiced by the prosecutor’s failure to list Reese as a res gestae
witness.

Affirmed.

/9 Henry William Saad
/9 William B. Murphy
/9 Peter D. O’ Conndll

! See People v Lucas, 188 Mich App 554, 577-578; 470 NW2d 460 (1991).

2 Although neither party raises the issue here, we note thet in People v Alphonzo Jones (On Rehearing
After Remand), 228 Mich App 191; 579 NW2d 82 (1998), this Court held that statements of the sort
here characterized as hearsay involved merdly “implied assertions’ and did not condtitute “ statements’
for purposes of the definition of hearsay. Id. at 216-219, 225-226 (citations omitted). Judge
O Connell dissented in part, concluding that implied assertions offered to prove the matter impliedly
asserted should be consdered hearsay and accordingly inadmissible unless faling under one of the
recognized hearsay exceptions. 1d. at 227-229 (O Conndl, J., concurring in part and dissenting in
pat). However, if the statements a issue here were properly characterized as hearsay, Judge
O Connell would affirm the tria court’s decision to admit them under MRE 804(b)(3).

% Defendant does not chalenge the congtitutiondity of this statute. 1t is the prerogative of the Supreme
Court to regulate dl matters pertaining to legd practice and procedure in this state's courts, and the
Legidature s enactments regarding these matters are vaid only insofar as they do not conflict with the
rules of the Supreme Court. Const 1963, art 6, 85; Mumaw v Mumaw, 124 Mich App 114, 120;
333 NW2d 599 (1983). In People v Binder (On Remand), 215 Mich App 30, 41-42; 544 NW2d
714 (1996), this Court concluded that the Legidature s atempt to limit the judiciary’ s inherent authority
to establish appropriate jury ingructions was uncondtitutional under the separation of powers doctrine,
and thus struck down MCL 768.32(2); MSA 28.1055(2). However, the Supreme Court vacated this
portion of the Binder opinion as unnecessary in light of this Court’s decision to affirm the defendant’s
conviction on grounds gpart from the congtitutiona issue. People v Binder, 453 Mich 915, 915-916;
554 NW2d 906 (1996) (summary disposition).

* People v Ginther, 390 Mich 436, 443; 212 NW2d 922 (1973).

® Defendart, in his supplemental brief prepared in propria persona, quotes from an
affidavit that Reese allegedly supplied to defense counsel in which Reese stated that
Mann begged defendant to sell cocaine to Miles because Mann owed someone money
and feared for his well being. However, we found no such affidavit in the lower court
files. Further, because according to defendant's assertions Reese was apparently
involved in the January 11, 1996, sale of cocaine to Miles, Reese would probably have
asserted his Fifth Amendment privilege against self-incrimination had counsel called
him as a witness. Effective assistance of counsel does not include engaging in futile
exercises. See People v Meadows 175 Mich App 355, 362; 437 NW2d 405 (1989) (“Counsdl is
not obligated to make futile objections.”).



® Further, defendant’ s implication that Reese was involved in the January 11, 1996 transaction suggests
that the prosecutor was relieved of any duty with regard to that potentid witness. “[T]he prosecutor’s
duty has never extended to caling or listing accomplices” Lawton, supra at 346.



