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PER CURIAM.

Paintiff gopedals as of right from an order granting summary dispostion to defendants. We
afirm.

I. Background Facts and Procedural History

On September 23, 1994, Pontiac police officers executed a search warrant a a building
suspected of housing an illegd gambling operation. Plaintiff was anding insde the building behind the
door through which the officers entered. Plaintiff aleges he was injured when his right knee was struck
by the door. Plaintiff initidly filed suit againgt Pontiac Police Officer Pashko Ivezg in the United States
Didrict Court, Eagtern Didtrict of Michigan, Southern Divison. Ivezg was the designated “ram person”
for the team of officers that executed the search warrant. Plaintiff aleged in the federd action that
Ivezg violated his Fourth and Fourteenth Amendment rights by using excessive force when opening the
door. Finding that plaintiff had faled to sat forth any evidence that actions taken by lvezg had
proximately caused plaintiff’sinjuries, the federa didtrict court summarily dismissed the case.

Paintiff then filed the present cause of action in state circuit court againg these defendants, who
goparently al served as members of the raid team. Plaintiff claimed that his rights as secured by article
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1, § 11 of the Michigan Condtitutior? were violated by actions taken by the officers on September 23,
1994. Haintiff dso clamed that the officers had acted with gross negligence. Defendants sought
summary digposition under MCR 2.116(C)(6), (7), (8), and (10). In granting defendants motion for
summary dispostion, the trid court ruled asfollows:

Wil having given it consderable congderation, as well as ligening to your arguments
here, I'm satisfied | am not going to creste a remedy under the Michigan congtitution
[sc] and | will grant summary digposition on the basis of the motion offered here. And |
will dso grant summary digposgition with respect to the gross negligence clam on the
basis of there is no materia issue of fact that has been offered on the basis of (C)(10).

I1. Alleged Violations of Michigan Conditution

Maintiff first argues that the trid court committed error requiring reversal when it ruled that it
would not recognize a cause of action for damages againg an individua police officer for violations of
article 1, 8 11 of the Michigan Congtitution. We disagree.

“On agpped, atrid court’s determination of a motion for summary disposition is reviewed de
novo.” Atkinson v Detroit, 222 Mich App 7, 9; 564 NW2d 473 (1997). It is not clear to us which
specific subrule of MCR 2.116(C) the trid court relied upon when granting summary dispostion to
defendants on plaintiff’s congtitutiona daims® This uncertainty, however, is not Significant. Regardiess
of whether it would be appropriate to recognize a cause of action for damages for such aviolation, we
conclude that plaintiff’s clam was properly dismissed given that there was absolutely no evidence that
by virtue of a custom or policy, defendants violated either the knock-and-announce statute’ or plaintiff’s
right to be secure from unreasonable searches and seizures.  Johnson v Wayne Co, 213 Mich App
143, 150; 540 Nw2d 66 (1995). Accordingly, summary disposition was appropriate because there
was no genuine issue of materid fact concerning whether defendants acted in accordance with a police
custom or policy. See Smith v Union Charter Twp (On Rehearing), 227 Mich App 358, 362; 575
NW2d 290 (1998).

I11. Allegation of Gross Negligence

Paintiff also argues that the trid court erred in summarily dismissng under MCR 2.116(C)(10)
his dam based on gross negligence.  Specificdly, plantiff asserts that in violating the knock-and-
announce statute, defendants engaged in “conduct so reckless as to demondrate a substantia lack of
concern for whether an injury results” MCL 691.1407(2)(c); MSA 3.996(107)(2)(c). We disagree.

Assuming, arguendo, that defendants did not comply with the knock-and-announce statute,
plaintiff offers no evidence that defendants conduct was so reckless as to demonstrate a substantial
lack of concern for whether an injury results.  This is particularly true consdering, as plaintiff himsalf
acknowledged, that the officers could not have been aware that plaintiff was standing directly in the path
of the door when they entered the building. Further, there is no evidence that the door was actualy
forced open by the officers. At mog, the evidence indicates that plaintiff’s injury was the result of



happengtance. Accordingly, we do not find that a question was raised on which reasonable minds could
differ concerning whether defendants conduct was grosdy negligent.

Affirmed.

/9 Dondd E. Holbrook, Jr.
/9 Peter D. O’ Conndll
/9 William C. Whitbeck

1 According to Ivezg, as the raid team’s “ram person,” he was supposed “to force open the door in
caeit waslocked.” Thereisno indication in the record that the door was locked.

2 Const 1963, art 1, §XI, reads in pertinent part: “The person, houses, papers and possessions of
every person shal be secure from unreasonable searches and seizures. . . "

% In stating that it would not “create a remedy under the Michigan constitution,” it seems to us that the
trid court wasindicating ether: (1) that no such cause of action exigsin Michigan, and that “no amount
of factua development could possbly judify a right to recovery,” Long v Chelsea Community
Hospital, 219 Mich App 578, 581; 557 NW2d 157 (1996); or (2) that summary disposition was
gppropriate because there was no genuine issue of materid fact. Thus, it gopears that the trid court
relied on ether (C)(8) or (C)(10) when summaxily dismissng plaintiff’s conditutional clams.

MCR 2.116(C)(8) permits summary disposition when the opposing party has falled to
date a clam upon which relief can be granted. . . . The court must accept as true al
wdl-pleaded facts. . . . MCR 2.116(C)(10) tests the factual basis underlying aplaintiff’s
cdam. MCR 2.116(C)(10) permits summary disposition when, except for the amount
of damages, there is no genuine issue concerning any materid fact and the moving party
is entitled to damages as a matter of law. A court reviewing such a motion must
condgder the pleadings, affidavits, depositions, admissons, and any other evidence in
favor of the opposing paty and grant the benefit of any reasonable doubt to the
opposing party. [Stehlik v Johnson (On Rehearing), 206 Mich App 83, 85; 520
NwW2d 633 (1994).]

“ MCL 780.656; MSA 28.1259(6) provides:

The officer to whom a warrant is directed, or any person asssting him, may
break any outer or inner door or window of a house or building, or anything therein, in
order to execute the warrant, if, after notice of his authority and purpose, he is refused
admittance, or when necessary to liberate himsdf or any other person asssting hmin
execution of the warrant.

®> Thisis an assumption that we do not believe is supported by the documentary record. In support of
his assertion that the knock-and-announce statute was violated, plaintiff points to his own testimony in
which he denied having heard the police announce ther presence and purpose. Conversdly, lvezg
testified at his deposition that when the raid team was executing the search warrant, he yelled “ Pontiac
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Police with a seerch warrant.” Giving plaintiff the benefit of any reasonable doubt, the most that this
evidence indicates is that there is a dioute over whether the knock-and-announce statute was complied
with by theraid team.



