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Before: White, P.J., and Kelly and Hoekstra, JJ.
WHITE, P.J. (concurring).

| agree that the judgment should be affirmed. | write separatdy to address areas of
disagreement with the majority.

The mgjority does not address severd arguments because it concludes they were disposed of
by the jury’s finding of negligence. | agree that tha is the case with plaintiff’s arguments that the trid
court erred 1) by excluding evidence of plaintiff’s safety-conscious behavior and habits' and 2) by
excluding brochures of defendant’ s that represented that Kaylo was “non-toxic” and “ nonirriteting.”

However, | agree with plaintiff that the alleged errors regarding the “ state-of-the-art” portion of
the jury ingtructions and testimony could have affected the jury’s proximate cause determination as it
related to the issue of when defendant’ s breach of duty occurred. Nevertheless, | conclude that when
taken as a whole, the jury indructions were not inaccurate, confusing and prejudicid, and sufficiently
focused attention on what the manufacturer actualy knew or had reason to know.

Haintiff dso chalenges dae-of-the-art tesimony of an industrid hygienist defendant presented
to the effect that in the 1950s and 1960s exposure to asbestos within five million particles of threshold
limit values (TLV’s) was congdered safe and that the average exposure of insulators was less than five
million partides. Fantiff argues that the witness had no knowledge of plaintiff's leve of exposure, or
any knowledge whether defendant relied on TLV figures in deciding whether or not to warn, and
therefore his testimony was irrdevant However, the trid court properly admitted the testimony as
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relevant to the state-of-the-art. Plaintiff dso argues that this testimony went to the putative negligence of
Detroit Edison for failing to contain exposure to its workers within established TLV'’s, and that the trid
court had dready precluded exploration of employer negligence. In this regard, the jury was instructed
that if it decided that defendant was negligent and that such negligence was a proximate cause of the
occurrence, “it is not a defense that the conduct of John Bresk’s employer may have aso been a cause
of thisoccurrence” | conclude that plaintiff has failed to demongtrate any error requiring reversd.

Pantiff aso argues that the trid court erred by excluding evidence that defendant continued to
put asbestos in Kaylo even after the product supposedly became “asbestos free” in 1972. Paintiff
argues that defendant’ s claim that Kaylo was free of asbestos bore directly on the proximate cause issue
because, if fdse, plaintiff’s exposure to Kaylo would have been longer and thus more “ subgtantid.”
However, plaintiff does not disoute the basis of the trid court’s exclusion of evidence - - itsfinding thet
the interna memorandum of defendant that plaintiff sought to introduce to establish this point related to a
product different from the Kaylo at issue. Under these circumstances, | conclude that the tria court did
not abuse its discretion in excluding the memorandum.
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! The jury was instructed that because Mr. Bresk had died and could not testify, it could infer that Mr.
Bresk exercised ordinary care for his own safety and for the safety of others at and before the time of
the occurrence.



