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PER CURIAM.

Defendants Melvin DeJesus and George DeJesus were each charged with one count of firg-
degree felony murder, MCL 750.316(1)(b); MSA 28.548(1)(b); one count of first-degree
premeditated murder, MCL 750.316(1)(a); MSA 28.548(1)(a); one count of first-degree crimind
sexua conduct, MCL 750.520(b); MSA 28.788(2); and three counts of possession of afirearm during
the commission of afelony, MCL 750.227b; MSA 28.424(2), for the death of Margaret Midkiff. After
atrid before a angle jury, defendants were convicted as charged. The trid court vacated the firg-
degree murder conviction and one fdony-fireakm conviction with respect to each defendant.
Defendants were both sentenced to life in prison without the posshbility of parole for the firs-degree
premeditated murder convictions, life in prison for the firs-degree crimina sexua conduct convictions,
and two years in prison for each felony-firearm conviction. Defendants apped as of right.” Weaffirm



defendants convictions for one count of firs-degree murder supported by the two theories of
premeditated murder and felony murder, as well as defendants convictions of one count each of felony-
firearm. We vacate defendants first-degree crimind sexud conduct convictions and one count of
fdony-firearm with respect to each defendant. We remand for modification of defendants’ judgments of
conviction and sentence.
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Defendant Mevin DeJesus firgt argues that his right to a fair trid was denied because the trid
court erred in admitting into evidence numerous photographs of the victim and the crime scene. We
disagree. Generdly, this Court reviews atrid court’s decison regarding the admisson or excluson of
photographs for an abuse of discretion. People v Mills, 450 Mich 61, 76; 537 NW2d 909 (1995),
modified on other grounds 450 Mich 1212 (1995). However, where a defendant fals to object at trid
to the admission of the photographs, we will review the issue only to determine whether the admission of
the photographs condtituted plain error affecting defendant's substantia rights. MRE 103(d).

Photographic evidence is admissible if relevant, pertinent, competent, and materid to any issue
in the case. People v Coddington, 188 Mich App 584, 598; 470 NW2d 478 (1991). Photographs
are not inadmissible merely because they are gruesome or shocking, but the tria court should exclude
those photographs that could lead the jury to abdicate its truth-finding function and convict on the basis
of passon. Id. The proper inquiry is whether the probative vaue of the photographs is substantialy
outweighed by the danger of unfair prgudice. MRE 403; Mills, supra at 76.

Defendant asserts thet the trid court erred in admitting into evidence numerous enlarged color
photographs of Midkiff’'s body taken at the autopsy and crime scene.  Defendant objected to the
admission of the autopsy and crime scene photographs on the grounds that they lacked probetive value,
and were inflammatory and cumulative. While the photographs are unpleasant, they were necessary to
show the extent of Midkiff’s injuries. The autopsy photographs were probative of defendant's intent to
kill, as it is clear from the photographs that the mgority of Midkiff’s injuries were to her head. The
crime scene photographs showing Midkiff’s bound hands and feet were probative of premeditation.
Thus, we conclude that, while the photographs were prgudicid by nature, their probative vaue was not
ubgtantidly outweighed by the danger of unfar prgudice MRE 403; Mills, supra at 75.
Furthermore, we rgect defendant’s argument that the photographs were cumulative because Douglas
Ferich, the crime lab specidigt a the Oakland County Sheriff’s Department, testified regarding the
extent of Midkiff’s injuries.  Photographs should not be excluded smply because a witness can oraly
testify about the information contained in the photographs.  Mills, supra a 76. The fact that a
photograph is more effective than an ord description and, therefore, likdy to cause passon and
prejudice, does not render the photograph inadmissible. People v Eddington, 387 Mich 551, 562-
563; 198 NW2d 297 (1972).

Defendant aso challenges the admisson of an enlarged color photograph of Midkiff as she
normaly appeared before her desth on the bass that it was irrdevant and inflammatory. However,
because defendant failed to object at trid to the admisson of the photograph, and because the
admission of the photograph was not a plain error affecting substantia rights, we need not further review
thisissue. MRE 103(d).



Defendant next chdlenges the admission of a photograph of codefendant George Delesus
looking straight into the camera and holding a handgun in each hand a arms length, pointed at the
camera, on the basis that its probative vaue was substantialy outweighed by its prgudicid effect. The
prosecutor introduced the photograph during Brandon Gohagen's testimony, and Gohagen identified
one of the guns George was holding in the photograph as the gun that Melvin had a Midkiff’s house.
The photograph had little relevance to Melvin's case because Gohagen tedtified that he never saw
Méevin's gun while they were in Midkiff’s house. Neverthdess, in light of the fact that the photograph
was not of Mdvin, any error in admitting the photograph of George was harmless with respect to
Mévin.

Defendant aso contends thet the trid court erred in dlowing the prosecutor to display, during
her opening statements, photographs of Midkiff as she normaly appeared before her desth and
photographs of Midkiff’s body as it appeared at the crime scene. We find no error in the use of the
photographs during opening statements. “Unless the parties and the court agree otherwise, the
prosecutor, before presenting evidence, must make afull and fair statement of the prosecutor’s case and
the facts the prosecutor intends to prove” MCR 6.414(B). If the prosecutor had used words to
describe Midkiff and the condition in which her body was found, her statements would have been
proper as statements of facts she intended to prove. The photographs were shown to more clearly
present the facts to the jury. Furthermore, before dlowing the use of the photographs during opening
gatements, Douglas Ferich authenticated the crime scene photographs and the trid court determined
that the photographs would be admissible during the prosecutor’ s presentation of her proofs. Any error
was harmless in light of the fact that the same or amilar photographs were later seen by the jury when
they were admitted into evidence during the prosecutor’ s presentation of her case.

Defendant next argues that this Court should remand for an evidentiary hearing to determine
whether defendant was denied the effective assstance of counsd by defense counsd’s failure to
investigate, and properly raise, an dibi defense. However, defendant previoudy raised thisissue in a
motion to remand, which this Court denied. Thus, we will not reconsider thisissue.

Defendant next argues that this Court should remand for an evidentiary hearing to determine
whether the prosecution violated Brady v Maryland, 373 US 83; 83 S Ct 1194; 10 L Ed 2d 215
(1963), by falling to provide videotapes and transcripts of police interviews of himsalf and Crystd Sauro
held in September, 1996. We first note that defendant's request that this Court remand for an
evidentiary hearing is not properly before this Court. Defendant's request should have been made in the
form of a motion pursuant to MCR 7.211(C)(2). In any event, defendant has not established that an
evidentiary hearing would produce facts sufficient to establish a Brady violation. While defendant
makes genera Statements that access to the videotapes would have influenced defense counsd’s
investigation of the dibi defense, he does not explain how the lack of the information actudly affected his
defense. See People v Fox (After Remand), 232 Mich App 541, 549;  NwW2d __ (1998).
Furthermore, there is no reasonable probability that the result of the proceedings would have been
different had the transcripts and videotapes of the interviews been provided to defendant. |d.

Defendant next argues that this Court should remand for an evidentiary hearing to determine
whether police intimidation of Crystal Sauro denied him due process of law. Again, defendant should
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have rased this issue in a maotion to remand pursuant to MCR 7.211(C)(1). Furthermore, there is
nothing in the transcript of the interview indicating that the police intimidated Sauro. Thus, an evidentiary
hearing is not required.

Next, defendant asserts that he was denied a fair tria by prosecutorid misconduct. We
disagree. The test for prosecutoriad misconduct is whether the prosecutor’'s conduct denied the
defendant a fair and impartid trid. People v Paquette, 214 Mich App 336, 342; 543 NW2d 342
(1995). The reviewing court must examine the pertinent portions of the record and evduate the
prosecutor’s remarks in context. 1d. Appellate review of dlegations of error to which defendant did
not object at trid is foreclosed unless an objection could not have cured the error or afailure to review
the issue would result in amiscarriage of justice. People v Stanaway, 446 Mich 643, 687; 521 NW2d
557 (1994).

Defendant first argues that the prosecutor committed misconduct when, during her opening
statements, she referred to defendarts as “two brutal and savage murderers” told the jurors they would
be terrified and haunted by the facts of the case, and told the jurors that when they have left the
courtroom they “will have looked square into the face of evil, not once, but twice.”” Defendant failed to
object to the statements at trid. We find no error in the prosecutor’s statements. A prosecutor is free
to argue the evidence and dl reasonable inferences arisng from the evidence as they relae to the
prosecution’s theory of the case. People v Bahoda, 448 Mich 261, 282; 531 NW2d 659 (1995).
Here, the prosecutor’s description of the crime was supported by the evidence she later presented.
Furthermore, any prejudice could have been cured by an appropriate ingtruction had defendant
objected to the atements at trid and failure to further review thisissue will not result in a miscarriage of
jugtice. Stanaway, supra at 687.

Next, defendant challenges the prosecutor’s questioning of Midkiff’s children, Jeremy Wilkes
and Angela Rodriguez on the ground that the prosecutor improperly dicited hearsay testimony from
them. Fire, defendant asserts that the prosecutor committed misconduct when she asked Wilkes
whether Midkiff had ever banned defendant from her home.  While the questioning elicited hearsay
testimony, after reviewing the record, we conclude that the testimony did not deny defendant afair trid.
Defendant further argues that the prosecutor erred when she dicited hearsay testimony from Rodriguez
with respect to Midkiff’ s fedings toward defendant. However, the questioning was not improper where
the testimony was admissible pursuant to MRE 803(3) as a statement of Midkiff’ s then-exigting Sate of
mind.

Defendant next argues that the prosecutor committed misconduct by diciting testimony from
Crystd Sauro that Midkiff had derted the police to defendants sde of drugs because the testimony
related to uncharged crimes. However, the tetimony was admissble under MRE 404(b) for the
purpose of demongrating a motive for the murder. Contrary to defendant's argument, the admission of
the testimony did not violate the court’s order granting his maotion in limine to exclude evidence of
defendants gang involvement. While that order excluded evidence of defendants gang involvemert, it
did not specificaly exclude evidence of defendants drug sales.



Defendant next argues that the prosecutor committed misconduct when she introduced the
autopsy and crime scene photographs into evidence. However, as discussed above, the admission of
the photographs was proper and, therefore, cannot constitute prosecutorial misconduct.

Next, defendant argues that the prosecutor erred in making repested references to Gohagen's
plea agreement in an attempt to bolster Gohagen's credibility. Defendant did not object at trid to the
prosecutor’s references to the plea agreement. It is improper for a prosecutor to vouch for the
credibility of his witnesses to the effect that he has some gpecid knowledge regarding a witness
truthfulness. Bahoda, supra at 276. However,

the smple reference to a plea agreement containing a promise of truthfulnessisin itself
[not] grounds for reversal. A more accurate statement of the law appears to be that,
athough such agreements should be admitted with great caution, admissihility of such an
agreement is not necessarily error unlessit is used by the prosecution to suggest that the
government had some specid knowledge, not known to the jury, that the witness was
tegtifying truthfully. [1d. ]

Here, while the prosecutor questioned Gohagen regarding the provisions in the plea agreement,
she did not convey to the jury that she had specia knowledge that Gohagen was testifying truthfully.
Thus, we find no error in the prosecutor’ s remarks.

Next, defendant contends that the prosecutor made severa improper remarks during her closing
arguments that were inflammatory, “equated justice with conviction,” and improperly commented on
defendant's decision not to testify at trid. We have reviewed the remarks in context and conclude that
any prgjudice resulting from the remarks could have been cured by an appropriate instruction had
defendant objected at trid, and that falure to further review the issue will not result in a miscarriage of
jusice. Stanaway, supra at 687. Furthermore, the prosecutor’s statement that certain evidence was
uncontested was not improper. While it is improper for a prosecutor to comment on a defendant's
falure to tedtify, the prosecutor may properly argue that certain evidence is uncontroverted. People v
Perry, 218 Mich App 520, 538; 554 NW2d 362 (1996). Thus, we conclude that defendant is not
entitled to reversd on the basis of prosecutoria misconduct.

Defendant next argues that the trid court erred in admitting the testimony of Terrel Gholston
and Detective Sergeant Harvey regarding Gohagen's admissons because they did not qudify as prior
consstent statements under MRE 801(d)(1)(B). We disagree. This Court reviews a trid court’'s
decison regarding the admission of evidence for an abuse of discretion. People v Howard, 226 Mich
App 528, 551; 575 NW2d 16 (1997).

A gatement is not hearsay if “the declarant testifies a the trid or hearing and is subject to cross-
examination concerning the statement, and the statement is . . . consstent with the declarant’ s testimony
and is offered to rebut an express or implied charge againg the declarant of recent fabrication or
improper influence or motive” To qualify for admisson under MRE 801(d)(1)(B), the statement must
have been made before the motive to fabricate arose. Tome v United States, 513 US 150; 115 S Ct
696; 130 L Ed 2d 574 (1995); People v Rodriquez (On Remand), 216 Mich App 329, 331; 549
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Nw2d 359 (1996). Throughout the trid, defense counsd repeatedly raised the possibility that
Gohagen's testimony was influenced by the plea agreement. Gohagen's prior consistent statements to
Gholston and Harvey, which were made before the plea agreement was offered to Gohagen, rebutted
defense counsd’s charge that Gohagen's testimony was influenced by the plea agreement. Thus,
Gohagen's prior consstent statements were properly admitted pursuant to MRE 801(d)(1)(B).
Accordingly, we a0 reject defendant's argument that the prosecutor committed misconduct by diciting
the testimony regarding the prior consstent statements.

Defendant next argues thet the trid court erred in denying his motion for a mitrid on the bass
of the admisson of Jeremy Wilkes testimony that defendant was involved in a gang. We disagree.
This Court reviews a trid court’s decison to deny a motion for a migtrid for an abuse of discretion.
People v Messenger, 221 Mich App 171, 175; 561 NW2d 463 (1997). Wilkes brief mention of
defendant's gang involvement did not rise to the leve of “an irregularity thet is prgudicid to the rights of
the defendant and impairs the defendant's ability to get a fair trid.” People v Lugo, 214 Mich App
699, 704; 542 NW2d 921 (1995). Thus, the trid court did not abuse its discretion in denying
defendant's motion for a migrid.  Smilarly, we regect defendant's argument that the prosecutor
committed misconduct by diciting the chalenged tesimony from Wilkes where Wilkes answer was
nonresponsive and the brief reference to the gang involvement did not deny defendant afair trid.

Defendant next argues that he was denied the effective assistance of counsd. We disagree. To
establish aclam of ineffective assstance of counsd, a defendant must show that counsd’ s performance
fell below an objective standard of reasonableness and that the representation prejudiced the defendant
to the extent that it denied him a far trid. People v Pickens, 446 Mich 298, 303; 521 NW2d 797
(1994). To demondtrate prejudice, the defendant must show that there is a reasonable probability thet,
but for counsd’s error, the result of the proceedings would have been different. Stanaway, supra at
687-688. The defendant must overcome a strong presumption that counsel’ s performance constituted
sound tria gdrategy. 1d. at 687. Because defendant did not move for a Ginther? hearing in the trid
court, this Court’sreview is limited to mistakes apparent on the record.

Defendant first argues that he was denied the effective assstance of counsd because defense
counsd falled to join in amotion to adjourn tria brought by counsel for codefendant George DeJesus to
request extra time to prepare for trid. Defendant further asserts that defense counsel appeared
confused regarding the dates of certain police interviews of witnesses. Essentidly, defendant argues that
defense counsd falled to adequatdly prepare for trid. However, defendant fails to explain how his
defense was prejudiced by the aleged errors of defense counsdl. Thus, because defendant has not
shown prgjudice resulting from the alleged lack of preparation, he has faled to demondtrate that he was
denied the effective assstance of counsd. People v Caballero, 184 Mich App 636, 640; 459 Nw2d
80 (1990).

Defendant next argues that he was denied the effective assistance of counsel because defense
counsd attempted to impeach defense witness Chrigina Ortega's testimony that the party on
Robinwood Street was held on Saturday night, rather than Friday night. However, this Court will not
subdtitute its judgment for that of counsdl regarding matters of tria strategy, nor will it assess counsd’s
competence with the benefit of hindsght. People v Barnett, 163 Mich App 331, 338; 414 NW2d
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378 (1987). Furthermore, defendant has not explained how he was prejudiced by the questioning, and
it is unlikely that the result of the proceedings would have been different had the questioning not
occurred. Thus, defendant has not shown that he was denied the effective assstance of counsdl.

Next, defendant argues that he was denied the effective assstance of counsdl because defense
counsd ered in cdling Denise Modd and Jennifer Jones as witnesses.  Decisons regarding which
witnesses to cdl are presumed to be matters of trid Strategy. People v Julian, 171 Mich App 153,
158-159; 429 NW2d 615 (1988). The fact that atrid strategy does not work does not render its use
ineffective assstance of counsd. People v Stewart (On Remand), 219 Mich App 38, 42; 555 Nwad
715 (1996). We have reviewed the relevant portions of the record, and conclude that defense
counsdl’ s decison to call the witnesses did not condtitute ineffective assstance of counsd.

Finally, defendant argues that he was denied the effective assistance of counsel because defense
counsel contradicted defendant's police statements and aibi defense and the arguments of counsd for
codefendant George DeJesus. Defendant further asserts that defense counsal misstated evidence when,
during closing arguments, he stated that defendant did not have an dibi and was not sure where he was
on the night of the murder, and acknowledged the uncertainty of the testimony regarding the night of the
party. However, contrary to defendant's argument, defense counsel did not compromise a potentia
dibi defense by acknowledging that there was no clear testimony that the party occurred on the night of
the murder. It is clear from the record that there was much confusion regarding the date of the party
and tha the credibility of testimony that the party was held on Saturday night was questionable.
Defense counsd’s decison to acknowledge the inconsistencies was trid Srategy. Defendant has not
demongirated that he was denied the effective assstance of counsdl.

Defendant next argues that he was denied a fair trid by cumulative error. We disagree. The
test to determine whether reversd is required for cumulative error is not whether there are some
irregularities, but whether defendant was denied afair trid. People v Duff, 165 Mich App 530, 539;
419 NW2d 600 (1987). Here, we cannot conclude that the minor irregularities that occurred during
trid denied defendant afair.

Defendant next argues that his convictions for both first-degree premeditated murder and first-
degree fdony murder violate the prohibition againgt double jeopardy. We agree. Double jeopardy
issues are reviewed de novo on apped. Lugo, supra at 705.

Convictions of firg-degree premeditated murder and first-degree felony murder for the degth of
a gngle victim violate double jeopardy principles. People v Bigelow, 229 Mich App 218, 220; 581
NW2d 744 (1998). Here, thetrid court vacated defendant's sentence for felony murder. However, in
Bigelow, this Court expresdy rgected vacation of the felony murder conviction as the remedy when a
defendant is convicted of both premeditated murder and feony murder. Id. at 220-221. The
appropriate remedy when a defendant has been convicted of both offenses is to modify the judgment of
conviction and sentence to indicate that defendant's conviction is for one count of first-degree murder
supported by two theories: premeditated murder and felony murder. 1d. Defendant's judgment of
conviction and sentence must be modified accordingly. Furthermore, defendant's convictions for both
felony murder and the predicate offense, firg-degree crimina sexud conduct, violate double jeopardy
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principles. Id. at 221; People v Warren, 228 Mich App 336, 354; 578 NW2d 692 (1998). Thus,
defendant's first-degree criminal sexua conduct conviction and sentence must be vacated. Bigelow,
Supra at 221-222.

We a0 agree with defendant's contention that the felony-firearm conviction rdaing to the firgt-
degree crimina sexua conduct conviction must aso be vacated. A defendant can be charged,
convicted, and sentenced for felony-firearm for each fdony committed in a crime spree. People v
Harding, 443 Mich 693, 716; 506 NW2d 482 (1993) (Brickley, J). “The corollary is. If the
subgtantive crime underlying a feony-firearm conviction must be vacated, then that accompanying
fdony-firearm conviction aso must be vacated. A defendant can be convicted for only one charge of
fdony-firearm for each convicted felony.” 1d. at 716-717. Thus, in the instant case, because the firgt-
degree crimind sexud conduct conviction must be vacated on the basis of double jeopardy, the related
fdony-firearm conviction must aso be vacated.

Defendant contends that this Court should order that certain information be sricken from
defendant's presentence report.  We agree that the information regarding the incarceration of
defendant's brother, Jesse Delesus, (i.e. that Jesse was found guilty in Oakland Circuit Court of the
reduced charge of second-degree murder and was sentenced to 20 to 60 years in prison) other than the
ample fact that he was incarcerated, should be stricken from the report as ordered by the trial court.
However, we do not agree that the references to offenses with which defendant was charged, but which
were later dismissed, must be stricken from the presentence report. The trial court ordered that the
changes requested by defendant, to which the prosecutor did not object, be made to the report. The
prosecutor did not agree to the deletion of the dismissed charges, but, rather, opined that whether the
dismissed charges should be deleted from the report should be left to the discretion of the probation
department. We aso note that, because the sentencing court had no discretion in sentencing defendant
to life in prison without the possbility of parole, the chdlenged information could not have affected
defendant's sentence. Thus, we conclude that the information regarding the dismissed charges need not
be stricken.

Findly, in his supplementd brief, defendant argues that the trid court should have suppressed
Brandon Gohagen's testimony because it violated MCL 775.7; MSA 28.1244. MCL 775.7, MSA
28.1244 provides that the court may direct the county treasurer to pay the expenses of a state witness
who travels from out of state or who “is poor.” The Statute further provides that “no fees shal be
alowed or paid to witnesses on the part of the peoplein any crimina proceeding or prosecution except
as is provided in this section and act.” MCL 775.7;, MSA 28.1244. Defendant asserts that the
payment of “fees’ includes an offer by the prosecution to withhold prosecution or bring reduced
charges againgt a witness who agrees to testify for the prosecution. We disagree. Fird, thisissueis not
preserved for review where defendant did not move to suppress Gohagen's testimony on the basis of
MCL 775.7, MSA 28.1244 in the trid court. People v Hamacher, 432 Mich 157, 168; 497 NW2d
43 (1989). Furthermore, we find no merit in defendant's argument. Where aword is not defined in a
datute, the word should be given its plain and ordinary meaning, taking into account the context in which
the word was used. PeoplevV Lee, 447 Mich 552, 557-558; 526 NW2d 882 (1994). Here, theplain
and ordinary meaning of the term “feg’ does not include a plea agreement. Furthermore, taking into



congderation the context in which the term is used, we do not believe the Legidature intended thet the
term include a plea agreement. Therefore, defendant is not entitled to reversal on the basis of
Gohagen'’ s plea agreement.

Docket No. 209388

Defendant George Delesus first argues that the trid court erred in admitting the testimony of
Terrdl Gholston regarding the statements Gohagen made to him with respect to Gohagen's and
defendant's involvement in Midkiff’s murder because Gohagen's statements did not quaify as prior
consstent statements under MRE 801(d)(1)(B). However, as discussed above with respect to our
resolution of this issue in codefendant Melvin Dedesus gpped, the admission of the testimony was
proper under MRE 801(d)(1)(B). Defense counsd repeatedly raised the posshility that Gohagen's
testimony was influenced by the plea agreement. Thus, Gohagen's prior congstent statements, which
were made before the plea agreement was offered, were offered to rebut defense counsd’ s charge that
Gohagen's statements were influenced by the plea agreement. MRE 801(d)(1)(B); Tome, supra;
Rodriguez, supra.

Defendant next argues that the trid court abused its discretion in admitting the testimony of
Angela Rodriguez that Midkiff told her that she did not like defendants and that she thought “they were
trouble” However, defendant failed to object to the admission of the testimony at trid. Because the
admission of the testimony was not plain error affecting defendant's substantid rights, we will not further
review thisissue. MRE 103(d).

Defendant next argues that the trid court abused its discretion in dlowing the prosecutor to
display the crime scene and autopsy photographs, as well as a photograph of Midkiff as she normally
gppeared, during her opening datements, and in later admitting the photographs into evidence. Aswe
discussed above with respect to our resolution of thisissue in codefendant Melvin Delesus gpped, the
trid court did not abuse its discretion in alowing the prosecutor to display the photographs during
opening statements or in admitting the photographs into evidence. While the crime scene and autopsy
photographs were prejudicia by nature, they showed the extent of Midkiff’s injuries and were relevant
to proof of the intent to kill. The probative vaue of the photographs was not outweighed by the danger
of unfair prgudice. MRE 403; Mills, supra a 76. Similarly, we find no error in the admission of the
photograph of Midkiff as she normally appeared before the murder. In addition, the use of the
photographs during the prosecutor’s opening statements was not improper where the crime scene
photographs were authenticated, and the trid court determined that they would be admissble later
during the prosecutor’s presentation of her proofs, before the photographs were displayed during the
prosecutor’ s opening statements. Any error was harmless where the same or smilar photographs were
seen by the jury during the prosecutor’ s presentation of her case.

Defendant next argues that the trial court abused its discretion in denying his motion for amistria
on the bass of Jeremy Wilkes reference to defendants involvement with a gang. However, as
discussed above with respect to our resolution of this issue in codefendant Melvin Delesus’ appedl, the
trid court did not abuse its discretion in denying defendant's motion for a mistria because Wilkes' brief



reference to defendant's gang involvement did not amount to “an irregularity that is prgudicid to the
rights of the defendant and impairs the defendant’s ability to get afair trid.” Lugo, supra at 704.

Defendant next argues that the trid court erred in admitting the photograph of him holding a gun
in each hand a arm’ s length and pointed directly at the camera. Defendant objected to the admission of
the photograph on the bagis that it was not relevant and its probative vaue was substantialy outweighed
by the danger of unfair prgudice. MRE 402; MRE 403. We agree that the probative vaue of the
photograph was subgtantialy outweighed by the danger of unfair prgudice. Based on the qudity of the
photograph and the podtion of the guns in the photograph, it is unlikely that Gohagen could have
accuratdy identified the gunsin the photograph. The minimal probative vaue is subgtantialy outweighed
by the danger of unfair prejudice from the photograph, which shows defendant in a disturbing pose and
fuds an inference that defendant is violent. Thus, we conclude that the trid court abused its discretion in
admitting the photograph into evidence. However, an error in the admission of evidence is not a ground
for reversa “unless refusd to take this action gppears to the court inconsstent with substantid justice.”
MCR 2.613(A). It is highly unlikely that the admisson of the photograph affected the verdict. Thus,
we conclude that the error was harmless,

Defendant next argues that he was denied afair trid by prosecutoria misconduct. We disagree.
The test for prosecutoria misconduct is whether the prosecutor’s conduct denied the defendant a fair
and impartid trid. Paquette, supra at 342. The reviewing court must examine the pertinent portions of
the record and evauate the prosecutor’s remarks in context. 1d. Appelate review of alegations of
error to which defendant did not object at trid is foreclosed unless an objection could not have cured
the error or afalure to review the issue would result in a miscarriage of jusice. Stanaway, supra at
687.

Defendant first asserts that the prosecutor committed misconduct by repestedly appealing to the
sympeathy of the jurors throughout the trid. We have reviewed the prosecutor’s statements to which
defendant refers, and conclude that the prosecutor's comments and arguments were not improper
gppeds to the jury for sympathy. The prosecutor’ s statements were supported by the evidence and the
reasonable inferences therefrom. Bahoda, supra at 282. Furthermore, because the jury was instructed
a the concluson of the proofs that it should not dlow sympathy to influence its verdict, and any
prgudice could have been cured by an immediate ingtruction had defendant objected to the
prosecutor’s Statements at trid, the remarks did not amount to error requiring reversal. See People v
Swartz, 171 Mich App 364, 372-373; 429 NwW2d 905 (1988).

Defendant next argues that the prosecutor gppeded to the fears of the jurors and made
improper civic duty arguments throughout the trid. Generdly, prosecutors are accorded greet latitudein
their arguments and conduct. Bahoda, supra a 282. However, it is improper for a prosecutor to
make civic duty arguments that apped to the fears and prgudices of the jurors. Id. After having
reviewed the record, we cannot conclude that the prosecutor’s remarks congtituted an improper civic
duty argument. Any prejudice that may have resulted from the prosecutor’ s comments could have been
cured by an appropriate ingtruction and failure to further review thisissue will not result in a miscarriage
of justice. Stanaway, supra at 687.
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Next, defendant contends that the prosecutor argued facts not in evidence when she stated that
Midkiff knew that defendant was holding Gohagen's gun while Gohagen was sexudly assaulting her. In
light of Gohagen's testimony that he took his gun from his waistband and handed the gun to George
Delesus before he sexudly assaulted Midkiff, the prosecutor’ s statements were a reasonable inference
from the evidence. Bahoda, supra a 282. We aso rgect defendant's argument that the prosecutor
improperly encouraged the jury to ignore evidence that the screened-in tent, referred to in Gohagen's
testimony, did not exist. The prosecutor’s argument that the tent was not seen in the videotape of the
crime scene because “the crime scene video doesn't pan over that far,” was a reasonable argument
made in response to defense counsd’ s argument that the tent did not exist because it was not shown on
the videotape.

Defendant next argues that the prosecutor denigrated him and defense witness Crystal Sauro.
Fird, defendant asserts that the prosecutor denigrated him when she referred to him as evil, a “cold-
blooded murderer,” and a “sadistic executioner.” When viewed in context, the prosecutor’s remarks
were not improper. Furthermore, defendant failed to object to the remarks at tria. Because any
preudice resulting from the remarks could have been cured by an immediate jury ingtruction and failure
to further review the issue will not result in a miscarriage of justice, we conclude that defendant is not
entitled to reversa on the bass of the prosecutor’s remarks. Stanaway, supra a 687. Smilarly, we
conclude that defendant is not entitled to reversal on the basis of his argument that the prosecutor
denigrated defense witness Crystal Sauro, who was codefendant Melvin Dedesus’ girlfriend. During her
closing argument, the prosecutor stated, “1sn't that amazing? A fifteen year old girl’ s father is taking her
over to her boyfriend’'s house to spend the night, in the early evening hours, dmost as amazing as her
testimony.” It appears that the prosecutor's remarks were intended to cast doubt on Sauro's
testimony. In any event, reversd is not required because defendant did not object to the remarks, any
prejudice could have been cured by a jury ingtruction, and the remarks did not result in amiscarriage of
judtice. Id.

Findly, defendant argues that the prosecutor committed misconduct by moving to admit
Gohagen' s plea agreement, in which Gohagen agreed to provide truthful testimony. As discussed above
with respect to codefendant Melvin Delesus apped, the admisson of the plea agreement was not
improper because the prosecutor did not use the agreement to demondtrate that she had specid
knowledge that Gohagen was testifying truthfully. Bahoda, supra at 276.

Next, defendant argues that the tria court erred in denying his motion for a directed verdict with
respect to the first-degree crimina sexua conduct charge. We disagree. When reviewing atria court’s
ruling regarding a mation for a directed verdict, this Court tests the vdidity of the motion by the same
standard as the trid court. People v Warren, 228 Mich App 336, 345-346; 578 NW2d 692 (1998).
Thus, this Court must consider the evidence presented by the prosecution up to the time the motion was
made in the light most favorable to the prosecution and determine whether a rationd trier of fact could
have found that the essentiad €lements of the crime were proven beyond a reasonable doubt. 1d. at 345.

Defendant was charged with firg-degree crimind sexud conduct on an ading and abetting
theory. “’ Aiding and abetting’ describes dll forms of assistance rendered to the perpetrator of the crime
and comprehends al words or deeds that might support, encourage, or incite the commisson of a
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cime” People v Turner, 213 Mich App 558, 568; 540 NW2d 728 (1995). To establish that a
defendant aided and abetted a crime, the prosecution must show that 1) the crime charged was
committed by the defendant or some other person, 2) the defendant performed acts or gave
encouragement that assisted the commission of the crime, and 3) the defendant intended the commisson
of the crime or had knowledge that the principa intended its commisson at the time he gave ad or
encouragement. 1d. Here, it is undisputed that Gohagen committed the crime of first-degree crimind
sexud conduct againg Midkiff. Evidence further established that Melvin told Midkiff that he would
shoot her if she was not quiet. Before Gohagen sexualy assaulted Midkiff, defendant motioned to
Gohagen to hand him Gohagen's gun. The act of holding Gohagen's gun while Gohagen sexudly
assaulted Midkiff encouraged and asssted the assault. In addition, the evidence indicated that
defendant knew that Gohagen intended to commit first-degree crimind sexud conduct when he
motioned for Gohagen’s gun where defendant was present when codefendant Melvin DeJesus ordered
Midkiff to have sexud intercourse with Gohagen. Thus, the prosecution presented sufficient evidence
from which arationd trier of fact could have found that defendant was guilty beyond a reasonable doubt
of ading and abetting firg-degree crimina sexuad conduct.

Defendant next argues that his firg- degree premeditated murder and first-degree felony murder
convictions were not supported by sufficient evidence. We disagree. When reviewing a challenge to
the sufficiency of the evidence, this Court examines the evidence in the light most favorable to the
prosecution to determine whether a rationd trier of fact could find that the essentid eements of the
crime were proven beyond a reasonable doubt. People v Wolfe, 440 Mich 508, 516; 489 NW2d 748
(1992).

To edablish firg- degree premeditated murder, the prosecution must establish that the defendant
intentiondly killed the victim and that the killing was premeditated and deliberate. People v Anderson,
209 Mich App 527, 537; 531 NW2d 780 (1995). Defendant first argues that the evidence was
insufficient to establish that he acted with the premeditated intent to kill Midkiff. Premeditation and
deliberation require sufficient time to alow the defendant to take a second look. 1d. Premeditation and
ddiberation may be inferred from the circumstances of the killing. Id. Gohagen's testimony indicated
that he and George followed Médvin into Midkiff’s house after Mdvin sated his intent to “mess with”
Midkiff. Gohagen's tesimony further indicated that after Midkiff was sexudly assaulted in her
bedroom, George began to tie her hands and feet, and then carried her to the basement. When Midkiff
pleaded that she would not tell anyone about the incident if defendants left the house, Mdvin sated, “I
know you won't tel anyone, bitch.” It can be inferred form this statement that Melvin had the
premeditated intent to kill Midkiff. Furthermore, by kicking Midkiff after hearing Mdvin's statement
and, thus, knowing that Mdvin intended to kill Midkiff, it can aso be inferred that George had the
premeditated intent to kill Midkiff. Gohagen’s testimony further indicated that George kicked Midkiff in
the upper body at least two times before Gohagen left the house. When viewed in the light most
favorable to the prosecution, the foregoing evidence was sufficient to judtify a rationd trier of fact in
finding that defendant had the premeditated intent to kill Midkiff.

Defendant dso chalenges the sufficiency of the evidence with respect to his firs-degree feony
murder conviction. The dements of felony murder are 1) the killing of a human being, 2) with the intent
to kill, to do great bodily harm, or to creste a very high risk of desth or great bodily harm with
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knowledge that degth or great bodily harm was the probable result, and 3) while committing, attempting
to commit, or assding in the commisson of any of the fdonies pecificdly enumerated in MCL
750.316; MSA 28.548. People v Kelly, 231 Mich App 627, 642-643; 588 NW2d 480 (1998).
Defendant asserts that Gohagen's testimony that he only saw George kick Midkiff twice before
Gohagen ran out of the house is not sufficient to establish that defendant had the intent to kill, to do great
bodily harm, or to create a very high risk of death or great bodily harm with knowledge that deeth or
great bodily harm was the probable result. However, Gohagen's testimony that defendant tied up
Midkiff, carried her to the basement, heard Melvin Sate, “1 know you won't tell anybody, bitch,” and
then began, dong with Mdvin, to kick Midkiff in the upper body, was sufficient evidence that defendant
possessed the intent to kill or, a the very least, the intent to do great bodily harm. Therefore,
defendant's felony murder conviction was supported by sufficient evidence.

Defendant next argues that the trid court’s jury ingructions regarding fdony murder and firgt-
degree criminal sexua conduct were erroneous and require reversa of his convictions. We disagree. A
trid court is required to indruct the jury concerning the law applicable to the case and to fully and fairly
present the case to the jury in an understandable manner. MCL 768.29; MSA 28.1052; People v
Daoust, 228 Mich App 1, 14; 577 NW2d 179 (1998). Even if the ingtructions were somewhat
imperfect, there is no error if the indructions farly presented the issues to be tried and sufficiently
protected the defendant's rights. Id.  Here, defendant did not object at trid to the instructions he now
clams were erroneous. Failure to object to jury ingructions waives error unless relief is necessary to
avoid manifest injustice. People v Swint, 225 Mich App 353, 376; 572 NW2d 666 (1997).

Defendant contends that the trid court’s felony murder ingtruction was erroneous due to an
error in the court’s ingruction on first-degree crimind sexud conduct, the felony on which the feony
murder charge was based. Specificadly, defendant argues that the court’s first-degree crimind sexud
conduct ingtruction was erroneous because it described third-degree crimind sexuad conduct rather than
fird-degree crimind sexud conduct. The court's indruction Sated that the jury could find that
defendant committed first-degree crimind sexud conduct if it found that “defendants used force or
coercion to commit this sexud act or aided and abetted someone who used force or coercion to
commit this sexud act.” Firg-degree criminal sexua conduct requires sexud penetration accompanied
by one of severd aggravating circumstances® MCL 750.520b(1)(a)-(h); MSA 28.788(2)(1)(a)-(h);
People v Petrella, 424 Mich 221, 238-239; 380 NW2d 11 (1985). One of the aggravating
circumstances is that the actor is aided or abetted by one or more person and the actor uses force or
coercion to accomplish sexua penetration. MCL 750.520b(1)(d); MSA 28.788(2)(1)(d). While the
court’s ingruction was not perfect, under the facts of this case, the ingtruction fairly presented the issues
to the jury. There was no evidence that George DeJesus committed first-degree criminal sexua conduct
asaprincipd. Thus, to find him guilty of firs-degree crimina sexud conduct, the jury must have found
that he “aided and abetted someone [ Gohagen] who used force or coercion to commit the sexua act.”
Accordingly, the court’s ingtruction properly required the jury to find that the principa used force or
coercion to accomplish the sexua penetration, and that the principa was aided and abetted by one or
more persons. MCL 750.520b(1)(d)(ii); MSA 28.788(2)(1)(d)(ii). Furthermore, any error was
harmless where the evidence was clearly sufficient to support afinding that defendant aided and abetted
Gohagen's commission of fird-degree crimind sexud conduct. Thus, defendant is not entitled to
reversa on the basis of the court’ s firgt-degree crimina sexud conduct ingtruction.
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Defendant next argues that the trid court erred in denying his motion for a separate trid. We
disagree. A tria court’s decison to sever or join defendants is reviewed for an abuse of discretion.
People v Hana, 447 Mich 325, 346; 524 NW2d 682 (1994).

“Severance is mandated under MCR 6.121(C) only when a defendant provides the court with a
supporting affidavit, or makes an offer of proof, that clearly, affirmatively, and fully demondratesthat his
subgtantid rights will be prejudiced and that severance is the necessary means of rectifying the potentid
prgudice. Hana, supra a 346. Absent any “dgnificant indication” on gpped that the requisite
prgudice in fact occurred at trid, the failure to make such a showing precludes this Court from reversing
ajoinder decison. Id. at 346-347. Here, defendant has not shown that the defenses argued at trid
were mutudly exclusve or irreconcilable, or that his substantid rights were affected in any other way.
Any prgudice that resulted from the joint tria was “incident spillover prgudice,” which was not
sufficient to require severance. Id. at 349.

Finally, as discussed above with respect to codefendant’s argument that his convictions of firgt-
degree premeditated murder and first-degree felony murder violated double jeopardy principles, we
agree with George DeJesus argument that his judgment of sentence should be amended to indicate that
he was convicted of firs-degree murder supported by the two theories of premeditated murder and
fdony murder. Bigelow, supra at 220. We further agree that defendant's first-degree crimind sexud
conduct conviction must be vacated on the ground that defendant's convictions of felony murder and the
predicate offense violate double jeopardy principles. Id. at 221; Warren, supra at 354. It follows that
the felony-firearm conviction relaed to the vacated criminad sexud conduct conviction must dso be
vacated. Harding, supra at 716-717.

Defendants  convictions of one count of first-degree murder are affirmed. We remand for the
modification of defendants judgments of conviction and sentence to indicate that they were each
convicted of one count of first-degree murder supported by two theories: premeditated murder and
fdony murder. One fdony-firearm conviction with respect to each defendant is affirmed. Defendants
convictions and sentences for firgt-degree crimina sexud conduct and one count of felony-firearm are
vacated. On remand, the information regarding the incarceration of defendant Melvin DeJesus brother,
Jesse Delesus, beyond the fact that he was incarcerated, must be deleted from Melvin Delesus
presentence report. We do not retain jurisdiction.

/9 Martin M. Doctoroff
/9 Gary R. McDondd
/9 Kurtis T. Wilder

! Defendants appedls were consolidated by an order of this Court dated July 6, 1998.
2 People v Ginther, 390 Mich 436, 443-444; 212 NW2d 922 (1973).

% Third-degree crimina sexua conduct requires sexua penetration through the use of force or coercion.
MCL 750.520d(1)(b); MSA 28.788(4)(1)(b).
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