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PER CURIAM.

Pantiff filed suit againgt defendant, her former employer, dleging that it discharged her from her
position as its human resources manager in its Kaamazoo divison because of her sex and age in
violaion of the Elliot Lasen Civil Rights Act ("ELCRA"), MCL 37.2202(1)(a); MSA
3.548(202)(1)(a). Paintiff gppeds as of right from the trid court’s order granting defendant’s motion
for summary disposition pursuant to MCR 2.116(C)(10). We affirm.

Did the trid court properly granted defendant’s motion for summary digposition? To answer
this question, we review the trid court’s decison de novo. Borman v Sate Farm Fire & Casualty
Co, 198 Mich App 675, 678; 499 NW2d 419 (1993). A motion for summary disposition brought
pursuant to MCR 2.116(C)(10) tests the factud sufficiency of the clam. Featherly v Teledyne
Industries, Inc, 194 Mich App 352, 357; 486 NW2d 361 (1992). To avoid summary disposition, the
nonmoving party must submit admissble evidence sufficient to demondrate the existence of a genuine
issue of materid fact in support of the clam presented. Id. Giving the nonmoving paty every
reasonable benefit of the doubt, the trid court must then determine whether the record leaves open an
issue about which reasonable minds might differ. Moore v First Security Casualty Co, 224 Mich App
370, 375; 568 NwW2d 841 (1997).



The ELCRA prohibits an employer from discharging an employee because of either gender or
age. MCL 37.2202(1)(a); MSA 3.548(202)(1)(a). Our Court has detailed the nature of the proofs
under the ELCRA:

Fird, the [employee] has the burden of proving by a preponderance of the evidence a
prima facie case of discrimination. Second, if the [employed] is successful in proving a
prima facie case, the burden shifts to the [employer] to articulate some legitimete,

nondiscriminatory reason for [the discharge]. Third, if the [employer] meets this burden,
the [employeg] then has the burden of proving by a preponderance of the evidence that
the legitimate reason offered by the [employer] was merdy a pretext [for
discrimination]. [Featherly, supra, 358 (citing Texas Dep’t of Community Affairs v
Burdine, 450 US 248, 252-253; 101 S Ct 1089; 67 L Ed 2d 207 (1981).]

See also Lytle v Malady (On Rehearing), 458 Mich 153, 173-174; 573 NW2d 906 (1998).

Summary disposition in favor of the employer is proper whenever the employee falls to submit
evidence sufficient to demondrate the existence of a genuine issue of materid fact to support ether: (1)
a prima facie case of unlawful discrimination; or (2) that the reason the employer offered for the
discharge was a mere pretext for discrimination. Dubey v Stroh Brewery Co, 185 Mich App 561,
563-564; 462 NW2d 578 (1990).

Sex Discrimingtion

Haintiff first damsthat the tria court erred when it concluded that she failed to submit evidence
sufficient to demondirate the existence of a genuine issue of materia fact to support a primafacie case of
gender discrimination.  An employee may establish a prima fcie case of gender discrimination by
proving ether intentiond discrimination or digparate treetment. Meagher v Wayne State University,
222 Mich App 700, 708-709; 565 NwW2d 401 (1997). To esablish a prima facie case of
discriminatory discharge under an intentiond discrimination theory, the employee must show that (1) she
is a member of a protected class, (2) her employer discharged her, (3) the person responsible for the
decision to discharge her was predisposed to discriminate against members of her class, and (4) the
person responsible for the decision to discharge her actudly acted on that predisposition in rendering his
decison. Id., 709. To edablish a prima facie case of discriminatory discharge under a disparate
treatment theory, the employee must show (1) that sheis a member of a protected class and (2) that her
employer treated her differently than it treated persons outside of the plaintiff’s class for the same or
gmilar conduct. Id.

In her complaint, plantiff initidly pleaded under an intentiond discrimination theory:
“[d]efendant, by its agents, representatives, and employees, was predisposed to discriminate on the
bass of sex and acted in accordance with that predisposition” when it discharged plaintiff. Despite the
contention, plaintiff presented no evidence to support her theory. While plaintiff did testify that someone
named Larry Drake had dready fired one femae human resources manager in defendant’s Cleveland
divison, this fact done hardly demondrates a predispostion to discriminate againg women.
Furthermore, plaintiff presented no evidence that Drake played a role in the decision to discharge her
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from her position as defendant’s human resources manager in defendant’s Kdamazoo divison. Most
importantly, plaintiff presented absolutely no evidence that any of the three individuas who did play a
role in the decison to discharge her was in any way predisposed to discriminate againg women.
Consequently, we conclude that plaintiff failed to submit evidence sufficient to demondtrate the existence
of agenuine issue of materid fact in support of aprimafacie case of intentiona discrimination.

At the hearing on defendant’s motion, plaintiff attempted to add a disparate treatment claim to
her arsend:

Q. [The Court] Counsd, .. .you'relosng me here. [W]hat's the gender clam?

* % %

A. [Plaintiff's Counsel] [Plaintiff] was treated differently than a mae supervisor was
a the time she was terminated. Mr. Bartholomew was reassgned. He was in a
smilar supervisory position than she was. He was reassigned, based on complaints
from employees about his job performance, whereas [plaintiff] was terminated. . . .
That dong with .. . [d]efendant['s] .. . history of terminating femae employees.. . .
[isthe gender clam).

Disparate treatment analys's, however, requires the employee to present evidence that the individua

with whom she seeks to compare her trestment was similarly situated”, in thet al relevant aspects of the
repective employment Stuations were nearly identica. Town v Michigan Bell Telephone Co, 455
Mich 688, 699-700; 668 NW2d 64 (1997). We find the record devoid of any evidence from which it
is posshle to conclude that Bartholomew was smilarly Stuated to plaintiff. Plaintiff presented no
evidence that he possessed the same or Smilar job history or performed the same or Smilar supervisory
functions. To the contrary, plaintiff presented evidence that while she was a member of defendant’s
management team, Bartholomew was a member of its engineering gaff. Plantiff dearly faled to submit
evidence sufficient to demondirate the existence of a genuine issue of materid fact in support of a prima
facie case of disparate treatment.

In sum, we hold that the trid court did not err when it concluded that plaintiff falled to submit
evidence sufficient to demondirate the existence of a genuine issue of materid fact in support of a prima
facie case of gender discrimination.

Paintiff next clams that the tria court erred when it concluded that defendart articulated a
legitimate, nondiscriminatory reason for plaintiff’s discharge.  Once an employee submits evidence
aufficient to demondtrate the existence of a genuine issue of materid fact in support of a primafacie case
of age discrimination, the burden shifts to the employer “to articulate a legitimate, nondiscriminatory
reason for [the discharge].” Featherly, supra, 358 (emphasis added). It is only the burden of
production, and not the burden of persuasion, that shifts to the employer. Meagher, supra, 711.
Accordingly, the employer need only set forth, through admissible evidence, an explandion for the
discharge which islegdly sufficient to judtify judgment for defendant. Lytle, supra, 174.



Defendant presented evidence that it discharged plaintiff after a group of its employees lodged a
series of complaints with plaintiff’s superiors aout her inability to interact with them in a postive or
professond manner. Defendant dso presented evidence that employee complaints about plaintiff’'s
conduct had been ongoing for at least two years before it discharged her. Thus, we find that defendant
presented evidence from which a jury could conclude that there existed an dternative explanation for
plantiff’s discharge. Although plaintiff contends that defendant’s evidence is deficient because it failed
to specify who had complained about what and when, she faled to cite any authority to support her
postion. Accordingly, we hold that the trid court did not err when it concluded that defendant
articuated a legitimate nondiscriminatory reason for plaintiff’s discharge.

Age Discrimingtion

Faintiff findly clams that the trid court erred when it conduded that plaintiff faled to submit
evidence aufficient to demondrate the existence of agenuine issue of materia fact in support of her clam
that the reason defendant offered for her discharge was a pretext for age discrimination.  Plaintiff
maintains that the reason defendant offered for her discharge was a pretext for age discrimination
because it presented no credible evidence to the contrary. According to plaintiff, dthough defendant
clamed that it discharged plaintiff for poor job performance, it presented no evidence to support this
cdam. Pantiff contends that the “only evidence of such concerns [even] having been ‘aired’ was the
so-called petition,” which defendant never bothered to investigate.

Paintiff’ s argument misapprehends both the record and the law. Defendant presented evidence
that it discharged plaintiff because a group of its employees lodged a series of complaints about her
trestment of them. Indeed, defendant introduced evidence of along history of complaints by employees
agang plaintiff that she treated them rudely and unprofessondly. Once an employer presents some
evidence that it discharged an employee for a legitimate, nondiscriminatory reason, the burden shifts
back to that employee to submit evidence sufficient to demondrate the existence of a genuine issue of
materid fact in support of a cdlam that the legtimate reason was a pretext for discrimination. Town,
supra, 695-697.

An employee may demongtrate pretext, asin a primafacie case of disparate trestment, through
evidence of how the employer treated smilarly stuated employees outside the protected class. Lytle,
supra, 177. Alternatively, an employee may demondrate pretext by showing that the reason the
employer offered for the discharge: (1) had no red basisin fact, (2) did not actualy play arole in the
decison to discharge the employee, or (3) was insufficient to judtify the decison to discharge the
employee. Meagher, supra, 712; Dubey, supra, 565-566. Even under this dternative route, however,
the employee mugt ill submit evidence that unlawful discrimination was the employer’s true motive in
meaking the decision to discharge her. Town, supra, 696.

Paintiff argues that the reason defendant offered for her discharge was a pretext for age
discrimination because James Wightman twice evauated plaintiff a above-average to exceptiond in
virtualy every aspect of her performance. In addition, defendant increased plaintiff’s sdary in each of
the two years before it discharged her, despite Wightman's discretion to offer lower increases.
Defendant does not deny that plaintiff skillfully performed many aspects of her job. Defendant does not
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clam, however, that it discharged plaintiff because she was unable to killfully perform her job in any of
its aspects. Rather, it maintains that it discharged her because of her mistreatment of her fellow
employees.

It is undisputed that a group of defendant’s employees repeatedly complained to plaintiff’s
superiors about her treetment of them. Although plaintiff denied the substance of the employees
complaints, she presented no evidence that they did not complain. It is aso undisputed that plaintiff’s
lagt three supervisors warned plaintiff to improve her relationship with defendant’'s employees. That
Wightman twice rated plaintiff above-average on virtudly every aspect of her performance and that
defendant twice increased plaintiff’'s sdary in no way demondrates an issue of fact as to whether
defendant discharged her because she was unable to get dong with some of its employees. Stated
somewhat differently, an evauaion of good performance in one area, paticularly in the technicd
aspects of a job, is in no way incondggtent with the observation of poor performance in another,
particularly in the area of interpersond relationships. Were we to hold otherwise, we would discourage
employers from candid evauations of employees with good technical skills, but poor people skills, for
fear of being unable to discharge them at some later date.

FPantiff ingds that after years of employment, she did not think that she did anything that
warranted termination of her job. Her belief, however, is not in issue. Nor is the issue whether
defendant discharged plaintiff for a“bad” reason; instead, the issue is whether defendant discharged her
for a discriminatory reason.  Plaintiff Smply presented no evidence that demongtrates an issue of fact
that employee complaints about her conduct were insufficient to judtify the decison to discharge her,
particularly when consgdered in light of the fact that defendant discharged 33-year-old Johnson for the
same exact complaints.

Paintiff also argues that the reason defendant offered for her discharge was a pretext for age
discrimination because defendant failed to follow its own policy of providing employees with a written
warning before summarily discharging them. We find that plaintiff falled to submit any evidence that
such apolicy even exists. Moreover, we conclude that plaintiff ignores defendant’ s unrebutted evidence
that plaintiff’s last three supervisors advised her to improve her reationship with defendant’ s employees.
On January 6, 1992, Kate Adams warned: “[plaintiff’s] lack of judgment in handling employee rdations
matters has undermined the credibility of ... management and damaged employee morde’ and
“[plantiff’s] inability to work effectively with other staff members .. . is limited due to .. . her poor
judgment in deding with employee issues” Similarly, on November 5, 1993, Tony Ruopoli cautioned:
“[plaintiff] needs to be more in tune with employee concerns [and] .. . seek ways to gain additiona
credibility within employee networks.”

On December 2, 1994, Wightman admonished: “[plaintiff] needs to continue her efforts in
gaining employee confidence, .. . identifying problem stuations before they become larger issues [and]
look for ... opportunities to develop positive experiences with employees.” Again, on December 8,
1995, Wightman counsded: “[plaintiff needs to] place an even greater emphasis on employee issues
than [she hag| ... in the pad], particulaly in the relm] of employee accesshility.” That plaintiff
disagreed with the assessments of her performanceisirrdevant. Also that defendant discharged plaintiff
without specifically cautioning her that it was prepared to discharge her if she faled to heed her
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supervisor's warnings is aso irrdevant, absent evidence that defendant so cautioned smilarly situated
younger employees. Wefind that plaintiff presented no such evidence.

Paintiff next argues that the reason defendant offered for her discharge was a pretext for age
discrimination because defendant offered plaintiff a severance package in exchange for her promise to
give up any clams of discrimination she may have had againg defendant. To support her argument,
plantiff relieson Suggs v Servicemaster Education Food Management, 72 F3d 1228 (CA 6, 1996).
We find the facts of Suggs, however, entirdy distinguishable from the facts of the ingtant case. In
uggs, the plaintiff proved that she “was given ten days of severance pay to which she would not
have been entitled if she had been discharged for failing to perform her duties adequately.” 1d., 1233.
Thus, the severance package served as an affirmation that her performance was adequate. Here,
plaintiff acknowledged that defendant routindly offered severance agreements to discharged employees
amply because it wanted to part company with findity, and avoid litigetion. Pantiff presented no
evidence that she would not have been entitled to severance pay if she had falled to adequately perform
her job. Plaintiff presented no evidence that the proposed severance package represented anything
more than a boilerplate agreement designed to resolve any outstanding issues between the employer and
employee a the time of the employee’ s separation.

In sum, we hold that the trid court did not err when it concluded that plaintiff failed to submit
evidence sufficient to demondrate the existence of a genuine issue of materid fact to support her dam
that the reason defendant offered for her discharge was a pretext for age discrimination.

Haintiff dso clams that the trid court abused its discretion when it denied plaintiff’s motion to
extend the time permitted for discovery. We review atrid court’s decision on such matters for abuse of
discretion. Nuriel v YWCA, 186 Mich App 141, 146; 463 NW2d 206 (1990). In making the
determination, the trid court should consider whether granting an “extengion . . . will facilitate rather than
impede litigation.” McDonald Ford Sales, Inc v Ford Motor Co, 165 Mich App 321, 330; 418
NW2d 716 (1987). Also, the court should consider (1) the timing of the request, (2) any possible
prgjudice to the parties, and (3) the duration of the litigation. 1d.

On February 27, 1997, the triad court entered a pretria scheduling order requiring both plaintiff
and defendant to complete any desired discovery no later than June 12, 1997. On June 9, 1997,
plaintiff requested that the trid court extend the discovery deadline to July 24, 1997. Although plaintiff
argues that the tria court’s decision to deny her request deprived her of the opportunity to depose
defendant’ s potential witnesses, we find that plaintiff did not request any discovery until May 29, 1997,
when she scheduled fifteen depositions to be conducted on June 9, 1997, through June 12, 1997. It
was only after plaintiff subsequently canceled al but two of those depositions that she firgt requested an
extenson. Any prgudice plaintiff suffered was solely a consequence of her own conduct.

Moreover, dthough plaintiff maintains that the extension to July 24, 1997, would have neither
ddayed the proceedings nor prejudiced defendant, the scheduling order required defendant to file any
dispositive motion no later than August 1, 1997. As defendant points out, a party needs nore than
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seven days between the close of discovery and any proposed summary disposition cutoff date. Plaintiff
amply faled to show that an extenson would have facilitated, rather than impeded, litigation.
Accordingly, we find no abuse of discretion.

Affirmed.

/sl Jane M. Markey
/9 Henry William Saad
19 Jeffrey G. Callins

! Lytle, supra, 178 n 28.



