STATE OF MICHIGAN

COURT OF APPEALS

ROY SMITH CO. and ROY SMITH UNPUBLISHED
INVESTMENT CO., July 2, 1999

Pantiffs-Appelants,

v No. 205640

Wayne Circuit Court
AARO WASTE PAPER CO. and CITY OF LC No. 96-691359 AA
DETROIT,

Defendants- Appellees.

Before: Bandstra, C.J., and Whitbeck and Talbot, JJ.
PER CURIAM.

Aantiffs, Roy Smith Co. and Roy Smith Investment Co. (collectivey, “Smith”), apped by leave
granted a circuit court order affirming the decison of the Detroit Board of Zoning Appedls (the “BZA”).
We reverse the circuit court order and remand to the BZA for further proceedings.

|. Basic Facts And Procedurd History

This case involves proposed congtruction by Aaro Waste Paper Company (“Aaro”) of awaste
trandfer and recycling facility on its property at 14333 Goddard Street in Detroit. Aaro’'s property is
zoned M-4, “intensive indudtrid didrict.” Such auseis permitted as of right in an M-5 digtrict, Detroit
Zoning Ordinance §105.0302, and therefore may be permitted with approval in the M-4 didtrict. In
accordance with the procedure sat forth in Detroit Zoning Ordinance § 65.0000, Aaro filed an
goplication with the Detroit Building and Safety Engineering Department (the “B& SE”), which denied
Aao's request to congruct its proposed facility. Aaro appeded the decison to the BZA, which
reversed the decison of the B&SE. Smith, a property owner in the area of the proposed facility,
appealed this decision to the circuit court, pursuant to MCL 125.585(11); MSA 5.2935(11), which
affirmed the decison. Smith filed an application for leave to gpped with this Court, which was granted.
This Court reversed the decisons of the circuit court and the BZA, holding that the BZA did not make
the findings required by Detroit Zoning Ordinance §65.0400. This Court remanded the case to the
BZA for further proceedings. On remand, the BZA agreed with its prior decison and again issued a
decison dlowing Aaro to condruct its proposed facility. Smith again gppeded this decison to the
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circuit court pursuant to MCL 125.585(11); MSA 5.2935(11). The circuit court once more affirmed
the decison of the BZA. Smith filed a second gpplication for leave to gpped, which this Court granted.

Il. Standard Of Review

This Court reviews appedls from decisons by city zoning boards to circuit courts de novo;
however, we accord great weight to the findings of the circuit court. Rogers v Allen Park, 186 Mich
App 33, 36; 463 NW2d 431 (1990). This Court will grant appellate rdlief only if it is convinced that it
would have reached a different result Sitting as the circuit court. Rogers, supra at 37.

1. Satisfaction Of The Zoning Ordinance Requirements
A. Introduction

On gpped, plaintiff argues that the BZA'’s decison was not supported by competent, materid
and subgtantia evidence, and therefore, that the circuit court erred in affirming the BZA’sdecison. This
Court has previoudy explained the gpplication of the City of Detroit’s zoning ordinances to the present
casel

This case involves the proposd of the [defendant Aaro] to construct and
operate a s0lid wagte transfer and recycling facility on its property a 14333 Goddard
Street in Detroit. The property is zoned M-4, “intensive [] industrid district.” Pursuant
to Detroit Zoning Ordinance, 8 104.0100, many “usudly objectionable’ uses, including
sewage disposd plants, are permitted as a matter of right in an M-4 digtrict. The use
desired by Aaro is permitted as of right in an M-5 district, 8 105.0302, and therefore,
may be permitted with gpprova in the M-4 district. § 104.0300. Section 65.0000 et
seg. of the zoning ordinance governs “permitted with approva uses” [Roy Smith Co v
Detroit, unpublished opinion per curiam of the Court of Appeals, Docket No. 176318,
pl]

The findings made by a zoning board are inadequate if they merely repest the language of an ordinance.
Badanek v Schroskey, 21 Mich App 582, 584-585; 175 NwW2d 784 (1970). Furthermore, as we
sad in our earlier decison, judicid review of a zoning board's decision should not require this Court to
infer the board' s findings from its ultimate decison. Smith, supra at 4.

B. The Requirements Of The Ordinance

Detroit Zoning Ordinance §65.0400 sets forth the agpplicable standards, dl of which must be
satidfied, for determining whether a*permitted with approva use” should be approved. The ordinance
Sates:

(A) No permitted with approva use shdl be gpproved by the buildings and safety
engineering department or the board of zoning gppeds on goped unless dl of the
following findings are made.



(B) That the establishment, maintenance, location and operation of the proposed
permitted with approva use will not be detrimenta to or endanger the socid, physica or
economic well being of the surrounding neighborhoods, nor aggravate any pre-exising
physical, socid or economic deterioration of surrounding neighborhoodd[; and]

(©) That the permitted with gpprova use will not be injurious to the use and enjoyment
of other property in the immediate vicinity for the purposes permitted, nor substantialy
diminish or impair property vaues within the neighborhood; and

(D) That the establishment of the permitted with approva use will not impede the
norma and orderly development and improvement of surrounding property br use
permitted in that digtrict; and

(E) That adeguate utilities, access roads, drainage, and other necessary facilities have
been or will be provided; and

(F) That adequate measures have been or will be taken to provide ingress and egress
designed so as to minimize traffic congestion in the public sreets, and

(G) Tha the permitted with approva use will in other respects conform to the
goplicable regulations of the digtrict in which it is located.

C. TheBZA’sFindings On Remand
Addressing the requirements of the ordinance on remand, the BZA made the following findings:

(1) The Board found that the establishment, maintenance, location and operation of the
proposed Rubbish Transfer Station will not be detrimental to, or endanger the socid,
physica or economic well being of the surrounding neighborhoods, nor aggravate any
preexisting physica, socid or economic deterioration of surrounding neighborhoods in
part because the premises are located in an intensive indugtrid digtrict (M4) and per the
Zoning Ordinance a[dc] (M4) didrict will permit uses which are usudly objectionable.
Therefore, to dlow a Rubbish Transfer Station at this location would be in keeping with
the intent and purpose of a[sc] (M4) didrict in question.

(2) The Board further found that the Rubbish Transfer Fecility will not be detrimenta to
the socid, physica or economic well being of the surrounding neighborhood because dl
operations will be conducted within a building; furthermore, the proposed use is
consgent with the adjacent legd use of the block in question, a Rubbish Transfer
Station.

(3) The Board further found that dthough residentia development exists within the
immediate areq, the dwdlings are nonconforming in a [dc] (M4) zone (Intensve
Industria Digtrict), and therefore, subject to the objectionable uses and characteristics
of the existing uses permitted in the zone. Furthermore, a buffer exists between the
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exiding resdentid property and the ste in the forms of a rallway line and industrid
development. Therefore, to permit the proposed use would not change or ater physical
and socid characteristics of the area.

(4) The Board further found that the current use of the property as a trucking termina
in a[gc] (M4) zone is an dlowed use, and therefore, truck traffic and the loading
unloading [dic] of trucks is dready occurring on the Ste, and is somewhat Smilar to
truck activity that will occur with the proposed use, and therefore, is not introducing a
new activity in the (M4) zone.

(5) The Board further found that the Rubbish Trander Station will not impede the
norma and orderly development, and improvement of the existing and permitted usesin
the surrounding area because the site will be screened from view by eight foot walls and
landscaping which must be gpproved by the City Planning Commission, and the
Panning and Development Department, so as to assure that the facility will not be
detrimentd to the surrounding land uses.

(6) The Board further found that adequate utilities, access roads, drainage, and other
necessary facilities are provided at the proposed location because the premises are
located in an edablished (M4) didrict that provides the necessary indudtrid
requirements relaing to utilities, drainage, and other necessary facilities for objectionable
USES.

(7) The Boad further found that the Rubbish Trandfer Station will not creste or
aggravate traffic congestion on the public streets because adequate ingress and egress
to the dte will be provided, al staging of trucks must be within the boundaries of the
property, and al access routes to the site, and the design and location of al ingress and
egress to the property must be approved by the Department of Transportation to ensure
that adequate measures will be taken to minimize traffic congestion.

(8) The Board further found that alowing the Rubbish Transfer Stetion at the location
will not be detrimenta to the property vaues of the exigting indudtrid use in the area
because of conditions formulated by three City Departments. Specificaly, conditions
established by the Board of Zoning Appeds, Buildings and Safety Engineering
Department, and the City Planning Commission have been placed on the proposed use
in order to ensure the use will be operated in a manner that will not be detrimental to or
endanger the socid, physical or economic well being of the surrounding neighborhoods,
nor aggravate preexising physica, socid or economic deterioration of the surrounding
area

(90 The Board further found that a Ribbish Transfer Station will not endanger the
safety, hedth or generd wel being of resdents and employees in the immediate area
because the operation will be monitored by State, County, and City Agencies licenang
such fadlities.



D. Injury To The Use And Enjoyment Of Surrounding Property

Smith argues that the only evidence presented to the BZA demondtrated that Aaro’s proposed
use would be injurious to the use and enjoyment of surrounding property. Specificdly, Smith argues
that the evidence established that property vaues would decrease, thereby violating § 65.0400(C). As
noted above, the BZA made the following findings regarding property values.

The Board further found that dlowing the Rubbish Trandfer Station at the location will
not be detrimentd to the property vaues of the exising industria use in the area
because of conditions formulated by three City Departments. Specificdly, conditions
edtablished by the Board of Zoning Appeds Buildings and Safety Engineering
Department, and the City Planning Commission have been placed on the proposed use
in order to ensure the use will be operated in a manner that will not be detrimental to or
endanger the socid, physical or economic well being of the surrounding neighborhoods,
nor aggravate preexising physicad, socid or economic deterioration of the surrounding
area

The BZA found that property vaues would not suffer because of conditions placed upon Aaro's
proposed use. This finding is contrary to the evidence before the BZA. The B& SE dtated that Aaro’s
proposed waste facility would “endanger the . . . economic well being of surrounding properties.”
Further, Ronald Nelson of the Dean Appraisal Company, concluded that Aaro’s proposed use “would
have an adverse affect on property vaues in the areg, including the [plaintiff’ s property.” On the other
hand, we are unable to find any evidence to refute Smith’ s evidence that property values would decline.
Neither of defendants briefs on gpped cite any evidence which would support a concluson that
property vaues would not decline.

Apparently, the BZA’s decison was based upon the belief that the conditions placed upon
Aaro would prevent property values from declining. When the case was remanded to the BZA, this
Court gated that “unless the evidence shows that the facility will not subgtantialy diminish or impair
property vaues, and the BZA makes tha finding, the BZA is precluded from gpproving the use”
Smith, supra a 3. Here, the evidence does not show that property vaues will remain the same or
increase.  On the contrary, the evidence presented to the BZA showed that property values would
decline. Because the evidence shows that property vaues will decline, we conclude that Detroit Zoning
Ordinance §865.0400(C) has not been satisfied, and therefore, Aaro’s proposed use was erroneously
granted by the BZA.!

E. Excessve Noise, Dust, And Odors; Fire Hazard

Smith argues that the evidence falled to establish that Aaro’s proposed use would not produce
excessve noise, dust, and odors. Smith also contends that Aaro’s proposed facility is afire hazard and
that it could expose neighboring properties to hazardous substances. In support of these contentions,
Smith submitted a report from Robert Tobin, a member of an architecturd and engineering firm.
Tobin's report pointed out severa potentia problems that could be caused by Aaro’s proposed facility,
such as rodents, smell, noise, debris, dust, and a fire hazard. Neither Aaro nor the City of Detroit
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points to any evidence in their briefs which demongtrates that the proposed facility will not be injurious
to the use or enjoyment of property in the immediate vicinity.

Again, Detroit Zoning Ordinance § 65.0400(C) requires that a permitted use not be “injurious
to the use and enjoyment of other property in the immediate vicinity.” In itsinitid decison, the BZA
stated:

(3) The Board further found that the proposed facility would not be detrimentd to, nor
would the activities impede the use and enjoyment of the properties in the immediate
area because the operation is required to meet al applicable hedth, safety, air pollution
and traffic flow regulations to obtain the required permits and licenses to operate the
fadlity.

However, when the BZA issued its second set of findings in this matter, it did not address the effect that
Aaro's proposed facility would have on the use and enjoyment of other property in the surrounding
aea  Therefore, the requirements of Detroit Zoning Ordinance § 65.0400(C) were not satisfied
because the evidence faled to establish that Aaro’s proposed facility would not be injurious to the use
and enjoyment of surrounding property. When the BZA initidly addressed this requirement, it stated
that Aaro’'s proposed facility would not affect the use and enjoyment of the surrounding property
because the facility was subject to hedth and safety regulations. This finding is smilar to the BZA's
findings as to property vaues, which we have found to be unacceptable. The BZA did not base this
finding on evidence, instead, it was based upon the hope that Aaro’s proposed facility would comply
with hedth and safety regulations. The BZA had an opportunity to address these shortcomings when
this Court remanded the case to it. However, the BZA did not choose to address whether Aaro's
proposed facility would be injurious to the use and enjoyment of the surrounding property. Therefore,
as the BZA did not make findings as to whether Aaro’s proposed facility would be injurious to the use
and enjoyment of nearby properties, we conclude that Detroit Zoning Ordinance § 65.0400(C) has not
been satisfied.

F. Adequate Ingress And Egress

Smith dso dams that Detroit Zoning Ordinance 865.0400(F), which requires that adequate
measures be taken to provide ingress and egress o as to minimize traffic congestion, has not been
satisfied. We disagree. When it initidly addressed this requirement, the BZA found:

(2) The Board further found that the proposed recycling/transfer facility would not
interfere with vehicular and pedestrian traffic because the dte is of adequate size to
contain al staging, tipping, loading, storage and parking requirements of the use.

The BZA reiterated its findings after this Court remanded the case, stating that Aaro’s proposed facility
would not cause traffic problems because “dl staging of trucks must be done within the boundaries of
the property.” We conclude that this finding is sufficient to satify Detroit Zoning Ordinance
§ 65.0400(F). The BZA specificaly found that Aaro’s proposed facility was large enough to handle dl



necessary activities associated with Aaro’s proposed facility and that traffic would not be affected.
Therefore, we hold that this finding was sufficient.

G. Aaro’'s Track Record

Smith argues that Aaro’s proposed facility should have been denied by the BZA based upon
Aao's poor track record a a amilar facility. Although such information may be interesting, it is not
relevant to a determination under Detroit Zoning Ordinance 8 65.0400. We conclude that none of the
criteria set forth in the ordinance concern themsalves with the past performance of an applicant for a
“permitted with gpprova use” Therefore, we hold that, Snce such information was not relevant to a
determination under Detroit Zoning Ordinance §65.0400, the BZA was not required to address the
matter.

H. Concluson

We find that the circuit court erred in determining that the BZA'’ s decison complied with Detroit
Zoning Ordinance 865.0400. Accordingly, we vacate the circuit court's order affirming e BZA’'s
decison and remand the case to the BZA. On remand, the BZA shdl hold a public hearing, with notice
as required by the Detroit Zoning Ordinance and state law?, in order to make an adequate evidentiary
record. The BZA shdl base its findings on that record and shall clearly indicate the record evidence that
supports each of itsfindings. In light of this digpostion of the case, Smith's remaining issue need not be
addressed.

Reversad and remanded to the BZA. We do not retain jurisdiction.

/9 Richard A. Bandstra
/9 William C. Whitbeck
/9 Michad J. Talbot

! Indeed, we observe that the BZA' s finding that property values will not decline was more in the nature
of ahope or expectation rather than afinding of fact based on evidence.

2 See MCL 125.585(8); MSA 5.2935(8).



