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MEMORANDUM.

In this automobile negligence action, defendant gppeds as of right from a $5,000 judgment for
plantiff entered following ajury trid on the question of damages. Defendant challenges the trid court’s
order granting plantiff’s motion for summary dispodtion pursuant to MCR 2.116(C)(10) on the
threshold issue whether plaintiff suffered a serious impairment of body function within the meaning of
MCL 500.3135(1); MSA 24.13135(1). Wereverse and remand.

We review the trid ocourt’'s summary dispostion ruling de novo. Morales v Auto-Owners Ins
Co, 458 Mich 288, 294; 582 NW2d 776 (1998). The question whether a plaintiff has suffered a
serious impairment of body function must be submitted to the trier of fact whenever the evidence,
viewed in the light most favorable to the nonmoving party, could cause reasonable minds to differ
regarding the answer. DiFranco v Pickard, 427 Mich 32, 69; 398 NW2d 896 (1986).

In this case, when viewed in the light most favorable to defendant, the evidence was such that
reasonable minds could differ with regard to whether plaintiff sustained a serious impairment of body
function. The medicd evidence before the trid court offered conflicting opinions regarding the
seriousness of the injury to plaintiff s neck muscles and her headaches. The evidence suggested that the
redtriction of her neck movement was limited and was caused by musdle inflammation.  Although an
initid CT scan reveded a possble disk herniaion, follow-up tests were not performed because an
electromyograph showed normd results. Plaintiff was erratic in seeking trestment and frequently falled
to attend scheduled physical therapy sessons.  Different doctors offered varying opinions regarding
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whether plantiff suffered from a serious impairment. The evidence did demondrate that plaintiff had
some lingering pain when she did not follow a prescribed course of treatment. However, reasonable
minds could differ in determining whether plaintiff's discomfort condituted a serious impairment, and
summary disposition was therefore ingppropriate. Accordingly, we reverse and remand for a new trid
in which the threshold issue of seriousimparment is to be submitted to ajury.

Reversed and remanded. We do not retain jurisdiction.

/9 Jodl P. Hoekstra
/9 Peter D. O’ Conndll
/9 Robert J. Danhof

1 We note that MCL 500.3135(2); MSA 24.13135(2), as amended by 1995 PA 222, effective March
28, 1996, sets forth specific ingances in which the question of serious impairment is to be determined
by the trid court as a matter of lawv. However, the amendment took effect after this action wasfiled and
is therefore ingpplicable here.



