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Before: Hoekstra, P.J., and O’ Conndl and Danhof*, JJ.
O'CONNELL, J. (dissenting).

| repectfully dissent. The mgority concludes that it was error for the trid court to admit the
expert testimony of awitness who was not quaified under MCL 600.2169(1); MSA 27A.2169(1), this
error was harmless. Unlike the mgority, | cannot conclude that this error was harmless.

The mgority notes that this case is “peculiar” in that the tria court was relying on McDougall v
Eliuk, 218 Mich App 501; 554 NW2d 56 (1994), which was reversed after the trid court’s ruling.
See McDougall v Schanz, 461 Mich 15; 597 NW2d 148 (1999). However, this is irrdlevant in
determining whether the error was harmless. | would conclude that the error was not harmless because
it was critica to the outcome of the case; therefore, to refuse to reverse is inconsstent with substantial
justice. MRE 103(a); Hurt v Michael’ s Food Center, Inc, 220 Mich App 169, 177; 559 Nw2d 660
(1996).

In this case, three out of the four expert withesses who testified regarding the standard of care
were not qualified under the statute and should not have been alowed to testify. Not only was one of
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plantiff's expert witnesses not qudified, but both of defendant's expert witnesses were dso not
quaified. Additiondly, the testimony of plaintiff’s experts differed in one important respect—one of the
experts tetified that Dr. Prussack violated the standard of care solely on the basis of his misreading of
results from a blood test, while the other expert testified that it was the blood-test results and the
presence of a fever that should have derted Dr. Prussack to the infection. Although plaintiffs did not
present aternative theories of liability, whether Sylvia Distefano reported the fever to Dr. Prussack was
disputed at trid. The mgority notes that “admost dl of the testimony introduced &t tria was proper,” but
that three out of the four expert witnesses testifying to the standard of care should not have been

alowed to tedtify. | cannot conclude that, where seventy-five percent of the expert testimony should not
have been alowed, the evidentiary error was harmless. Accordingly, | would reverse and remand for a
new trid.
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