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MURPHY/, J. (concurring and dissenting).

| concur in the mgority's andyss of plaintiff’s arguments because | am compelled to do so by
the recent Supreme Court decison in McDougall v Shanz, 461 Mich 15; 597 NW2d 148 (1999), and
adherence to established rules of statutory congtruction. | write separately, however, to express my
view that this produces a nonsensica and likely unjust result under the facts of this case. | dissent from
the result reached by the mgority because | believe there existed an dternative to the remedy of
dismissa imposed by the trid court.

| firgt note my concerns with the mgority analyss in which | reluctantly concur. Application of
the McDougall holding in this case effectively requires this Court to acquiesce in closing the door of the
courthouse to a serioudy injured party because the party’s proffered expert witness, who from the
record appears highly qudified, does not possess the same credentiads as that of the tregting physician.
This outcome is mandated by McDougall, even though a different result would obtain under judicidly
established rules of evidence reating to qudification and admissibility of expert witness testimony. MRE
702." Unlike the mgjority in this case, | do respectfully question the McDougall decision because of its
impact on the judiciary's condtitutional authority to govern trids by determining rules of practice and
procedure. By agpplying the McDougall holding in this case, we may well be withessng an injustice by
giving superiority to an act of the Legidature that runs contrary to a judicialy crested rule of evidence
promulgated under the authority of the Michigan Contitution.?

In this case, as the mgority concisdy explains, however, wdl-established principles of satutory

interpretation mandate the concluson that plaintiff’s atorney could not have "reasonably believed,”
under MCL 600.2912d(1); MSA 27A.2912(4)(1), that Dr. Fiore met the requirements for an expert
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witness pursuant to MCL 600.2169; MSA 27A.2169. My concern isthat in this case these principles
restrict our ability to afford a more logica condruction to the expert witness statute we are now
compdled to apply. As indicated, gpplication of this expert witness dtatute is compelled by the
Supreme Court's recent decision holding the statute congtitutional. McDougall, supra.

MCL 600.2169; MSA 27A.2169 was enacted because the Legidature was dissatisfied with
the manner in which some trid courts, in the medica mapractice arena, exercised their discretion
regarding expert witnesses under MRE 702. See n 3, post. Despite the ability of appellate courts to
check the inappropricte exercise of this discretionary power, the Legidature instead removed dl
discretion. In determining that this restrictive statute takes precedence over MRE 702, the Supreme
Court has saverdly hampered our ability to provide jugice. This case is especidly illudrative of the
negative effect of the Supreme Court's decison as a doctor who would unquestionably qualify as an
expert witness under MRE 702 is, by operation of MCL 600.2169; MSA 27A.2169, excluded from
participation in this case. Moreover, by operation of MCL 600.2912d(1); MSA 27A.2912(4)(1),
which incorporates the expert witness statute, the courtroom door has in fact been dammed shut in the
face of this plaintiff.

| agree with Justice Cavanagh's concern, McDougall, supra at 58-63, regarding that mgjority's
determination that rules implicating consderations of "judicia digpatch,” and nothing more, remain the
only rules as to which the judiciary may exercise its condtitutiona grant of supremacy. In exercisng
control over previous medica mapractice actions courts could flexibly employ MRE 702 to weed out
clams with no legd merit. In applying this rule courts undoubtedly, and gppropriately, considered
factors other than efficiency and judicid dispatch. Because more than efficiency was at issue, however,
the Supreme Court has removed that flexibility. The resut in this case follows, and | am not convinced
that the negation of the judiciary's condtitutional authority to control this aspect of trid proceedings was
gppropriate. Handcuffed as we are, what appears to be a meritorious claim is foreclosed by the
operation of statutes enacted with the primary intent of screening out frivolous actions.

Asathreshold to initiating a medica mal practice action, pursuant to MCL 600.2912d(1); MSA
27A.2912(4)(1) the complanant must dso file an affidavit of merit. This Statute establishes the
requirements of the affidavit, providing in pertinent part:

. . . the plantiff in an action dleging medica mapractice or, if the plantiff is
represented by an atorney, the plaintiff's attorney shdl file with the complaint an
affidavit of merit Sgned by a hedth professond who the plaintiff's atorney reasonably
believes mests the requirements for an expert witness under section 2169. The affidavit
of merit shdl certify that the hedth professona has reviewed the notice and dl medica
records supplied to him or her by the plaintiff's attorney concerning the alegations
contained in the notice and shdl contain a satement of each of the following:

(8 The applicable standard of practice or care.

(b) The hedth professond's opinion that the applicable standard of practice or
care was breached by the hedlth professiona or hedlth facility receiving the notice.
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() The actions that should have been taken or omitted by the hedth
professona or hedth facility in order to have complied with the applicable sandard of
practice or care.

(d) The manner in which the breach of the standard of practice or care was the
proximate cause of the injury aleged in the notice.

The only issue of contention regarding the adequacy of this plaintiff’s affidavit concerns whether
plantiff’s attorney reasonably believed that the Sgnatory of the affidavit qudified as an expert witness
under MCL 600.2169; MSA 27A.2169, which in turn providesin pertinent part:

(1) In an action aleging medical mapractice, a person shdl not give expert
testimony on the appropriate standard of practice or care unless the personis licensed
as ahedth professond in this state or another state and meets the following criteria

(@ If the party againg whom or on whose behdf the testimony is offered is a
specidigt, pecidizes a the time of the occurrence that is the basis for the action in the
same specidty as the party againg whom or on whose behdf the tesimony is offered.
However, if the party agang whom or on whose behdf the testimony is offered is a
specidist who is board certified, the expert witness must be a speciaist who is board
certified in that specidty.

(2 In determining the qudifications of an expert witness in an action dleging
medica mdpractice, the court shdl, & a minimum, evauate dl of the following:

(8 The educationd and professiona training of the expert witness.
(b) The area of specidization of the expert witness.

(¢) The length of time the expert witness has been engaged in the active clinicd
practice or ingruction of the hedlth profession or the specidty.

(d) Therdevancy of the expert witnesss testimony.

In this case, the evidence is undisputed that defendant Dr. Tabert was board certified in generd
surgery and in thoracic surgery with a specidty in cardiothoracic surgery. It is further undisputed that
plantiff’s proffered expert, Dr. Louis Fiore, was board cetified in internd medicine and in the
subspecidty of medicd oncology and the subspecidty of hematology. As drafted, the Satute clearly
requires that when a defendant has board certification in a particular specidty an expert witness must
hold matching board certification. Thus the mgority's finding, that "under the clear and unambiguous
gatutory language of MCL 600.2169; MSA 27A.2169, Dr. Fiore was not quaified to give expert
testimony in this case” is the only permissble concluson. | neverthdess sympathize with plantiff’s
argument that by such operation the statute can, and in this case has, worked a nonsensical result.
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Fantiff’s contention is that the datute is arguably ambiguous to the extent that it does not
provide for every possible scenario of aleged medicd mdpractice. Specificdly, in this case plaintiff
argues that Dr. Tdbert was acting outsde the scope of his specidty when the aleged mdpractice
occurred. Plaintiff argues that because the expertise of the specidty may be demondratively irrdlevant
to such a dam, we should find that it coud not have been the Legidaturée's intent to require a matching
gpecidist under such circumstances. Thus, plaintiff argues, we should find credible the contention that it
was reasonably believed that despite not satisfying MCL 600.2169; MSA 27A.2169 Dr. Fiore would
quaify as an expert sufficient for the purpase of filing the affidavit of merit.

Given the preiminary facts supporting this daim, plantiff’s argument is compdling. Plantiff
aleges that Dr. Tdbert's malpractice occurred during post-operative trestment with heparin, contending
that treetment with this drug is generic to al medicd fields and is not distinct within the cardiothoracic
specidty. Dr. Forées curriculum vitae unquestionably demondrates that he is an expert on the issue of
heparin treetment.  Assuming that plaintiff’s theory could be established at trid, the argument that Dr.
Forées testimony would be of sgnificant help to the jury is well founded. As the Satute reads on its
face, however, Dr. Fiores lack of knowledge regarding the dlegedly irrdevant fidd of cardiothoracic
surgery prevents the jury from hearing his highly rdevant testimony on the criticd issue.

The requirement of matching specidties may make sense in the context of aleged mdpractice
within the scope of the specidty as it limits testimonia privileges to those doctors with equivaent
knowledge of and experience in the subject area.® If adoctor commits malpractice while acting outside
the scope of his specidty, however, the statutory requirement operates to limit testimony to that of a
doctor potentidly as unqudified as the defendant in the area of practice at issue, a result blatantly
counterintuitive On its face the statute wholly fails to provide for such a scenario, suggesting no avenue
by which parties can ensure that under such circumstances the best expert testifies. As a consequence
today's conclusion results.

As we are compelled to so enforce the matching specidist requirement, a mgjor intent of the
daute is effectively eviscerated. | cannot, however, reconcile my reservations about the statute with a
legd andlyss that would permit the result plaintiff prays we reech. There Smply isnone. The language
of the statute is clear and unambiguous - plaintiff’s suggestion notwithstanding - and we must therefore
goply its plan meaning. See Rickner v Frederick, 459 Mich 371, 378; 590 NW2d 288 (1999). That
it is apparent that the Legidature made no provision for circumstances such as these, unfortunately does
not change our duty. Infact, it isarguable that our adherence to the "plain meaning" principle is further
mandated by the hitory of the statute. The Statutory language we now condder is that of the 1993
verson of the gatute. Prior to this most recent amendment the pertinent language of the 1986 verson
read:

() In an action dleging medicd mdpractice, if the defendant is a specidid, a
person shal not give expert testimony on the appropriate sandard of care unless the
person is or was a physician licensed to practice medicine or osteopathic medicine and
surgery or adentist licensed to practice dentistry in this or another state and meets both
of the fallowing criteria



(&) Specidizes, or specidized a the time of the occurrence which is the basis
for the action, in the same specidty or a related, relevant area of medicine or
osteopathic medicine and surgery or dentistry as the specidist who is the defendant in
the medica mapractice action. [Emphasis added.]

"A change in gatutory language is presumed to reflect a change in the meaning of the datute” Eaton
Farm Bureau v Eaton Township, 221 Mich App 663, 668; 561 NW2d 884 (1997). Thus, the
increased redtriction of the current 1993 verson, not dlowing for specidists of a related discipline,
indicates that strict adherence is intended.

Despite my inability to interpret these statutes in accord with plaintiff’s argument, 1 would
nevertheess reverse the tria court's dismissa in Docket No. 199547. In VandenBerg v VandenBerg,
231 Mich App 497, 502; 586 NW2d 570 (1998), where the plaintiff failed to file an affidavit of merit at
the time she filed the complaint, this Court concluded that MCL 600.2912d; MSA 27A.2912(4) does
not mandate dismissal for noncompliance® Noting that the tria court in thet case did not consider any
other sanction for the plaintiff’s noncompliance, this Court determined that the purpose of deterring
frivolous suits was fulfilled because the defendants received sarvice of the gppropriate affidavit of merit
a the same time as they received sarvice of the complaint. 1d. at 502-503. Although, as concluded
under the mandated interpretation of the statutes, this plaintiff’stimely affidavit of merit was technically
ingppropriate, | believe that this affidavit smilarly satisfied the statutory purpose.

From the record, it appears that the trid court's review of plaintiff’s affidavit of merit was
cursory at best. Noting only that the two doctors specidties did not match, and dismissing the action
on that bads, the court refused to consder plantiff’s contention that the affidavit supported the
meritorious nature of the clam of mapractice related to the hematologicd aspects of plantiff’s
treetment. As discussed, | believe plantiff’s argument has merit. | further beieve that close
examination of the affidavit and Dr. Fiores credentids supports that argument. | would find that in
faling to fully condder the affidavit, and by contemplating no remedy other than dismisd, the trid
court's review did not serve the purpose of the statute.

Dismissal not mandated by the tatute, the trid court could have entered an dternative order. In
the most obvious posshbility, reflective of the remedy provided by MCL 600.2912d(2); MSA
27A.2912(4)(2), the court could have required plaintiff to refile a compliant affidavit within twenty-eght
days. Though it may be argued that dismissal without prgudice did not whally foreclose plaintiff’s
action - the trid court did acknowledge plaintiff’s ability to refile the entire complaint - | do not believe
that these dternative orders are practicaly equivdent. An order requiring plaintiff to secure a new
afidavit in twenty-eight days would unquestionably have demanded less to sustain the claim than plaintiff
was forced to do under the dismissal order. As indicated by the mgority in its discusson of Docket
No. 200389, for whatever the reason plaintiff was unable to refile the papers necessary to reinitiate her
action, of which a new affidavit was but one item, within the time remaining under the datute of
limitations. Had the court better evaluated the merit of plaintiff’s dam, in light of the rdevant though
technically ingppropriate affidavit, a more specific order requiring mere correction of the technicd failing
would perhaps have resulted in the maintenance of this non-frivolous action. Given the falure to



consder dternative remedies, | would reverse on a finding that impostion of the harsh sanction of
dismissa was inappropriate. 1d. at 503.

As the mgority has afirmed the trid court, however, | would respectfully urge the Supreme
Court to utilize this case as a vehicle to recondgder its ruling in McDougall and its atendant
ramifications. As my comments above indicate, deference to the Legidature should not come at the
expense of the judiciary’s condtitutional responsbility to provide for and protect the practice and
procedures established to assure that justice occurs.

/9 William B. Murphy

! MRE 702 provides;

If the court determines that recognized scientific, technical, or other speciaized
knowledge will assst the trier of fact to understand the evidence or to determine a fact
in issue, a witness qudified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise.

2 “The Supreme Court shal by generd rules establish, modify, amend and smplify the practice and
proceduresin al courts of thisstate. . . .” (Congt 1963, art 6, 8§ 5.)

% See Report of the Senate Select Committee on Civil Justice Reform, issued September 26, 1995
(emphasis added), stating in pertinent part:

As apracticd matter, in many courts merdly a license to practice medicine is needed to
become amedica expert on anissue.

This has given rise to a group of nationd professona witnesses who trave the
country routindy tedtifying for plantiffs in mapractice actions. These "hired guns’
advertise extensvdy in professond journds and compete fiercely with each other for
the expert witness busness. For many, tedtifying is a full-time occupation and they
rarely actualy engage in the practice of medicine. There is a perception that these so-
caled expert witnesses will testify to whatever someone pays them to testify abouit.

This proposal is designed to make sure that expert witnesses actually
practice or teach medicine. In other words, to make sure that experts will have
firsthand practical expertise in the subject matter about which they are testifying.
In paticular, with the mapraectice criss facing high-risk specidists, such as
neurosurgeons, orthopedic surgeons and ob/gyns, this reform is necessary to insure that
in malpractice suits againgt gpecidists the expert witnesses actudly practice in the same
Specidty. Thiswill protect the integrity of our judicid system by requiring red experts
ingead of "hired guns.”



* See McDougall, supra, Cavanagh, J. dissenting, at 67, (anticipating precisely the scenario now faced
and concluding that under such circumstances the statute frustrates its purpose).

® Cf. Scarsella v Pollak, 232 Mich App 61; 591 NW2d 257 (1998), in which a separate pand of this
Court reached the opposite concluson where the plaintiff filed his affidavit of merit only after the Satute
of limitations had run. Although the Scarsella pand explicitly disinguished VandenBerg in afootnote,
the analysesin the bodies of these two opinions gppear contradictory.



