STATE OF MICHIGAN

COURT OF APPEALS

MICHAEL D. SKINNER,
Pantiff- Appdlant,
v

SPIRIT AIRLINES, INC., STEVE GOODWIN and
PAULA STANKICH,

Defendants-Appellees,
and
JANE DOE, WAYNE COUNTY SHERIFF,
COUNTY OF WAYNE, and WAYNE COUNTY
DIVISION OF AIRPORTS, AIRPORT POLICE,*

Defendants.

Before: Gribbs, P.J., and Murphy and Griffin, JJ.

PER CURIAM.

Paintiff appeds as of right from an order granting defendants motion for summary disposition.

We dfirm.

Paintiff was a passenger on a Spirit flight and was arrested following an accusation that he had
molested his daughter during the flight. Defendant Paula Stankich was the flight attendant who observed
the dleged molestation. She reported her findings to the pilot, defendant Steve Goodwin, and the
authorities were derted.  Following an extensve investigation conducted by the FBI and locd
authorities, which investigation included two interrogetions, a lie detector test and psychologica
evaduations, the United States Didtrict Attorney refused to prosecute plaintiff. Plaintiff filed suit againgt
defendants, dleging, anongst other claims, madicious prosecution and negligence based on the falure to
adequately investigate the Stuation before notifying the police. The trid court granted defendants

motion for summary disposition on these two daims?
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The trid court granted summary disposition pursuant to MCR 2.116(C)(8) and (C)(10).
Because it appears that the court went beyond the pleadings, this Court will review the issue pursuant to
MCR 2.116(C)(10). Appdlate review of amotion for summary disposition is de novo. Spiek v Dep’t
of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998). A motion for summary digposition
relying upon MCR 2.116(C)(10) tests whether there is factual support for aclam. Id. A court must
consder the pleadings, affidavits, depostions, admissions and other documentary evidence available to
it. 1d. The party opposing the motion has the burden of showing that a genuine issue of materid fact
exigs. Skinner v Square D Co, 445 Mich 153, 160; 516 NW2d 475 (1994). All inferences will be
drawn in favor of the nonmovant. Dagen v Hastings Mutual Ins Co, 166 Mich App 225, 229; 420
Nw2d 111 (1987).

Faintiff first argues that the trid court erred in granting summary disposition as to his dam for
malicious prosecution. We disagree. In order to prevail on a dlam of maicious prosecution, the
plantiff must show:

(1) that the defendant has initiated a crimina prosecution againg him, (2) tha the
crimind proceedings terminated in his favor, (3) that the private person who ingtituted or
maintained the prosecution lacked probable cause for his action, and (4) that the action
was undertaken with mdice or a purpose in indituting the crimind clam other then
bringing the offender to jugtice. [Cox v Williams, 233 Mich App 388, 391; 593
Nw2d 173 (1999).]

There was no prosecution.  In the absence of this critical eement, plaintiff cannot sustain this action.
See Prosser & Keeton, Torts (5" ed), §119, p 871, n 10, n 16. Even if assumed that the mere
investigation which occurred could sugtain an action for maicious prosecution, plaintiff neverthdess ill
fals to st forth a prima facie case. Though the investigation was extensve, and clearly resolved in
plantiff’ s favor, plaintiff has not shown that defendants lacked probable cause for the initid report to the
authorities, and he completdy falls to demondrate that defendants acted with maice. Under the
circumstances st forth, this cause of action is smply ingpplicable.

Maintiff next argues that the trid court erred in granting summary digposition as to its dams for
negligence and negligent training and supervision of Spirit’'s employees. We again disagree. In order to
establish negligence, a plantiff must show that the defendant owed a duty to the plaintiff, that the
defendant breached the duty, that the defendant’s breach was a proximate cause of the plaintiff’'s
injuries, and that the plaintiff suffered damages. Smith v Solberg, 231 Mich App 256, 258; 586
NW2d 103 (1998). Whether a duty exidts is a question of law for the court. Simko v Blake, 448
Mich 648, 655; 532 NW2d 842 (1995).

Paintiff makes much of the fact that Spirit, as a common carrier, owed plaintiff a higher duty of
care and that part of this duty involved the obligation to investigate the facts before reporting suspected
crimind activity. Essentidly, plaintiff argues that Spirit should have consdered the damage to plaintiff’s
reputation should fase alegations surface. However, contrary to plaintiff’ s assertions, a heightened duty
of care was owed, not to plaintiff, but to his minor daughter. This Court has held that in some
relationships, such as between a common carrier and a passenger, a duty will be imposed to protect the
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individud againg third paties Marcelletti v Bathani, 198 Mich App 655, 664; 500 NW2d 124
(1993). The rationde behind this rule is the fact that in certain circumstances, an individua entrusts
himsdf to another and is not in the best postion to protect himsdaf because he has, essentidly,
relinquished control. Thus, a duty develops to provide that individua with a safe place. 1d. It follows
that under the circumstances of this case, any “specid reationship” existing was between Spirit and
plaintiff’s minor daughter. The law imposed upon Spirit the duty to protect her againg the actions of
third parties; in this case the dleged crimina acts of her father. Thus, Spirit's duty entalled protecting
the child as opposed to plaintiff.

In addition, plantiff argues that Spirit was negligent in its training and supervison of its
employess. Specificdly, plantiff takes issue with the fact that Stankich was only trained to use her
common sense and there were no forma guideinesin place with regard to these Stuations. Plaintiff dso
believes that Goodwin, as captain of the flight, should have done more than rely upon the statements of
a junior flight atendant. However, because plantiff cannot demondrate that either Stankich or
Goodwin was negligent, it follows that Spirit could not have been negligent in training or supervisng its
employees. Poe v Detroit, 179 Mich App 564, 578; 446 NW2d 523 (1989). Summary dispostion
on these negligence claims was a so appropriate.

Affirmed.

/9 Roman S. Gribbs
/9 William B. Murphy
/9 Richard Allen Griffin

! Summary disposition was entered in favor of these defendants based on governmental immunity.

2 Additional counts aleging fase arrest and intentiond infliction of emotiona distress were voluntarily
dismissed.



