STATE OF MICHIGAN

COURT OF APPEALS

RICHARD DARBY,
Faintiff,

Vv

LAKETOWN TOWNSHIP,

Defendant/Cross- Plantff/
Appellant,

and

KALAMAZOO LAKE SEWER AND WATER
AUTHORITY, VILLAGE OF DOUGLAS, CITY
OF SAUGATUCK, and ALLEGAN COUNTY
BOARD OF PUBLIC WORKS,

Defendants/Cross- Defendants/
Appelless.

Before: Zahra, P.J., and Kedly and McDonad, JJ.

PER CURIAM.

In this contract case, the parties dispute the extent of contractua rights to water and sewer
capacity granted to cross-plaintiff Laketown Township as a third paty beneficiary to a contract
between cross-defendants and the State of Michigan. Cross-plantiff gppeds as of right from the trid
court’ s order granting cross-defendants motion for summary disposition pursuant to MCR 2.116(C)(8)
asto count 11, MCR 2.116(C)(10) asto count |11, and MCR 2.116(C)(8) and (10) as to count IV of
cross-plantiff’s dam. Additiondly, cross-plantiff gopeds as of right from the trid court’s judgment of
no cause of action asto count | of cross-plantiff sdam. We afirm.
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In 1976 the cities of Saugatuck and Douglas agreed to cooperate together to construct a
sewage collection and treatment system to serve their communities. In December 1976, Saugatuck and
Douglas, pursuant to MCL 124.284; MSA 5.2769(54), each signed resolutions adopting articles of
incorporation to form the water authority.

On August 5, 1977, Saugatuck and Douglas, through the water authority, entered into a
contract with Allegan County Board of Public Works (hereinafter “BPW”) whereby BPW agreed to
build the waste water collection and treatment system (hereinafter “the system”) and then lease the
system back to the water authority for forty years. At the end of the forty years, BPW agreed that
ownership would transfer to the water authority.

At the time the water authority was planning to congtruct the system, the State of Michigan was
building the Saugatuck Dunes Correctiond Facility (hereinafter “the prison”) in Laketown Township.
During congruction of the prison, the state sought permission to tie-in to the water authority’s waste
water trestment plant. However, in order for the state to hook up to the system, it was recessary for
the sate and the water authority to receive Laketown's permisson to run some of the infrastructure
aong county roads within Laketown. Laketown was unwilling to grant the water authority permisson
unless Laketown was aso granted access to the waste water treatment facility. On June 20, 1978,
Laketown’s board of trustees, representatives of the State of Michigan, and members of the water
authority met to work out an agreement that would be acceptable to dl parties. After the meeting, the
state and cross-defendants believed that Laketown would approve the ingalation of the infrastructure
within the township if Laketown could utilize up to 10,000 gdlons per day capacity which would be
surrendered from the 60,000 gallons per day committed to the Sate.

The negotiations between the dtate, the BPW, the water authority, and Laketown resulted in
what is commonly referred to as the “Dunes Contract.” Before the execution of the Dunes Contract by
the water authority, BPW, and the state (Laketown was not a signatory to the contract), Laketown
passed a resolution of its board of trustees on July 7, 1978, granting BPW permission to construct the
necessary infrastructure along Laketown roads, which gates, in part:

The Laketown Township Board hereby grants its approvd to the Allegan County
Board of Public Works and the Kadamazoo Lake Sewer and water authority to
proceed with the condruction of a sewage transmisson facility over and under the
above described streets, avenues and highways as are located within the boundaries of
Laketown Township, Allegan County, Michigan . . . provided, however, that the
resdents of Laketown Township shal be permitted, notwithstanding possible earlier
expiration of any contract between the Authority and the State of Michigan, to utilize for
a leadt forty years, a minimum of 10,000 gallons per day of capacity in the Authority’s
trestment plant and treatment facility, and such additiond per day gallonage as will not
interfere with the needs of the Michigan Dunes Correctiond Facility and as are within
the capacities of sad transmisson man and trestment plant as determined and
approved by said Authority and Board of Public Works, through a connection point in
the vicinity of Idand Lake Road and 64™ Strest, to be installed at the time of the original
transmisson main congtruction.



On July 11, 1978, the water authority, BPW, and the state executed the Dunes Contract. A
copy of Laketown's resolution was atached to the Dunes Contract as “Attachment D” when the
contract was executed, and the resolution was specifically referenced within the Dunes Contract. Under
the Dunes Contract, the state agreed to pay the entire cost of inddlation of the water main,
adminigtration costs, specific operationd costs, and reduced customer use charges. In exchange, the
date was assured a maximum of 60,000 galons per day capacity in the system that was previoudy
reserved for use by Saugatuck. The Dunes Contract, by its terms, was to terminate as of the date and
time the date ceased to own and operate the prison or forty years from the date the Dunes Contract
was executed, whichever event occurred first.

As a reault of the negotiations with Laketown, the state’s dlotted 60,000 gallons per day was
subject to Laketown's right to obtain 10,000 galons per day of capacity upon 30 days written notice
to the water authority and the state.  Although Laketown was not a sgnatory to the Dunes Contract,
Laketown requested that the Dunes Contract reflect the capacity to which Laketown would be entitled.
Two paragraphs were added to the proposed agreement between the water authority and the state to
reflect the agreement which had been reached with Laketown. Paragraphs 15 and 16 of the Dunes
Contract state as follows:

15. LAKETOWN TOWNSHIP: Laketown Township resdents may connect
to the transmission facility through a connection point at the vicinity of Idand Lake Road
and 64™ Street, which point shdl be provided for in the origina construction. Input
through this point shal be metered and shdl be limited to not more than 10,000 gallons
per day. Rights under this paragraph must be effectuated by 30 days written notice
from the Laketown Township Board to the AUTHORITY and to the STATE. Upon
expiration of 30 days after such notice, any reference in this contract to 60,000 galons
per day for the STATE shal be deemed to read “50,000 galons per day”, provided
however, that the 10,000 galons per day limitation may be increased to additiona per
day gdlonage, as is within the capacity of the transmisson main and treatment plant and
as gpproved and determined by the AUTHORITY and the Board of Public Works, so
long as any sad additiond per day gdlonage will not impair or interfere with the
guaranteed per day capacity granted to the STATE as hereinabove et forth. Any
request for capacity by Laketown Township above the 10,000 gdlons per day
limitation shal be made in writing and must first be gpproved by the AUTHORITY and
the Board of Public Works after consultation with the STATE. The AUTHORITY
shall not be obligated to dlocate, by virtue of such arequest from Laketown Township,
any additiond capacity in its trestment plant above the 60,000 gallons per day alocation
now provided for in this contract.

16. THIRD PARTY BENEFICIARIES. Laketown Township and its
resdents shall be consdered to be third party beneficiaries of paragraph 15. Rights
under that paragraph and this paragraph shall be preserved through the origind 40 year
term of the agreement, notwithstanding earlier termination as the result of the sa€'s
ceasing to own and operate the Michigan Dunes Correctiond Facility.



In 1995, the gtate closed the prison and conveyed the property to Laketown. As evidenced by
a March 11,1996 letter from Laketown to the water authority, it became apparent that Laketown
believed that under paragraphs 15 and 16 of the Dunes Contract, it was entitled to the entire 60,000
gallons per day, as a matter of right and without approval of the water authority, because the state had
closed the prison and sold the property. The water authority, Saugatuck and Douglas disagreed.

Il Procedural History

Paintiff Richard Darby, ared estate developer who owned property in Laketown, commenced
this suit because his initid request to connect his property to the water authority’s system had been
denied by the water authority. Ultimately, plantiff’s clam was dismissed by summary dispostion and
plaintiff has not gppeded the dismisl.

Laketown filed afive-count cross-dam agang its codefendants Saugatuck, Douglas, the water
authority, and BPW. Count | dleged that under paragraphs 15 and 16 of the Dunes Contract,
Laketown is entitled to additiona capacity out of the state’ s contracted capacity of 50,000 gallons per
day upon written request, subject only to consultation with the state to confirm that  the state will not
need such capacity, and because the state no longer owns and operates the prison, Laketown is entitled
to the full 60,000 gallons per day without gpprova from the weter authority. Count |1 aleged that under
the Dunes Contract, Laketown is entitled to “ step into the shoes of the State’ and pay the same rate for
the 50,000 gdlons per day capacity that the state paid, and that Laketown is not required to pay the
usua connection fees and other charges which are paid by nonresident customers of the system. Count
[l aleged that in the dternative to an express contract under the Dunes Contract, “cross-defendants
impliedly agreed that . . . [Laketown] could use the portion of the 60,000 gallons per day contracted
capacity no longer needed by the date, at the same rates (without connection charges) under the
express terms of the 1978 [Dunes] Contract.” Count IV dleged that if cross-defendants are dlowed to
deny Laketown the right to use the contracted capacity a the same rate (and without connection fees)
as provided for the state in the Dunes Contract, cross-defendants would be unjustly enriched and that it
would be inequitable for cross-defendants to retain the benefits of the Dunes Contract, which was made
possible by Laketown's gpprovd of ingdlation of the transmisson main in Laketown. Count V dleged
that the rates which cross-defendants were ingsting were gpplicable to the use by Laketown violated
conditionsincluded in state and federa grants used to construct the system.

The trid court dismissed counts Il, IlI, 1V of Laketown's cross-cam agang the weter
authority, Saugatuck, and Douglas following a motion for summary dispostion pursuant to MCR
2.116(C)(8) and (10), and it granted Laketown leave to amend its cross-claim as to count V because
Laketown had not attached to the pleadings the document upon which the claim was based as required
by MCR 2.113(F). In addition to curing the procedura deficiency, Laketown added the subheading
“BPW only” to counts 1, Ill, and 1V in its amended cross-clam. Following the trid court’s grant of
summary disposition as to counts 11, 111, and 1V againg the water authority, Saugatuck, and Douglas,
BPW filed a motion for summary disposition. Instead of a second hearing and ruling, a stipulation and
order was signed which disposed of Laketown's cross-clam againg BPW in accordance with the
court’s order following the summary disposition motion by the water authority, Saugatuck, and Douglas



asif amotion for summary disposition had been brought by BPW at the time the motion was brought by
the other cross-defendants.

On March 2, 1998, the tria court conducted a one-day bench trid regarding count | of
Laketown's cross-clam. Beforetrid, thetria court dismissed count V following amoation for summary
disposition by cross-defendants. After aday’ s worth of testimony and reviewing documentary evidence,
the trid court found that Laketown has an unconditiona right to access the 10,000 galons per day
capacity, but the right to use any additiona capacity is strictly governed by paragraphs 15 and 16 of the
Dunes Contract which requires Laketown to get approva from the water authority rather than an
unconditional automatic right to the unused capacity dlotted to the state.  Accordingly, the trid court
denied Laketown's request for a declaratory judgment of unconditiond rights to the 50,000 gallons per

day capacity.
[l Andyss
A. Trid court’'sdismissa of countsll, 111, and IV of Laketown’s cross-dam.

Before reaching the merits of cross-plaintiff’s gpped, we note that cross-defendants argue that
cross-plaintiff abandoned its clam under counts Il, 11, and 1V because cross-plantiff’'s second
amended cross-clam added the words “BPW only” to the subheading of counts II, 111, and 1V and
then cross-plaintiff did not pursue these clams againg BPW a trid. We disagree.  Although an
amended pleading generdly supersedes any previous pleading, MCR 2.118(A)(4), in this case cross-
plaintiff was smply acknowledging that the trid court had dismissed counts 11, 111, and IV by summary
disposition, but that cross-defendant BPW had not been a party to the motion. Additionally, counts |,
[11, and 1V were dismissed against BPW in a stipulation and order before trid; therefore, Lakewood did
not abandon these clams by not introducing evidence at trid asto counts 11, 111, and IV againgt BPW.
Accordingly, Lakewood has not abandoned the issue of the trid court’s dismissal of countsl, 111, and
IV asto dl cross-defendants.

This Court reviews the trid court's grant of summary dispodtion de novo. Pinckney
Community Schools v Continental Casualty Co, 213 Mich App 521, 525; 540 NwW2d 748 (1995).
Therefore, this Court must review the record in the same manner as the tria court to determine whether
the movant was entitled to a judgment as a matter of law. Phillipsv Deihm, 213 Mich App 389, 398;
541 NwW2d 566 (1995).

Fird, cross-plaintiff argues that the trid court erred when it dismissed cross-plaintiff’s breach of
contract clam regarding the gpplicable rates to be charged by the water authority pursuant to MCR
2.116(C)(8). A motion under MCR 2.116(C)(8) tests the legd sufficiency of a clam by the pleadings
adone. Smko v Blake, 448 Mich 648, 654; 532 NW2d 842 (1995); Patterson v Kleiman, 447 Mich
429, 432; 526 NW2d 879 (1994). All factua alegations in support of the claim are accepted as true,
as wdll as any reasonable inferences or conclusions that can be drawn from the facts, and construed in
the light mogt favorable to the nonmoving party. Smith v Stolberg, 231 Mich App 256, 258; 586
NwW2d 103 (1998). However, a mere statement of a pleader's conclusions, unsupported by alegations



of fact, will not suffice to Sae a cause of action. ETT Ambulance Service Corp v Rockford
Ambulance, Inc, 204 Mich App 392, 395; 516 NW2d 498 (1994).

In the ingtant case, cross-plaintiff has aleged that it is entitled to “step into the shoes of the
State” and pay the same rate for the 50,000 gallons per day capacity that the state paid, and that cross-
plantiff is not required to pay the usud connection fees and other charges which are usudly pad by
nonresident customers of the system. “‘For a plaintiff to sue on acontract to which heis not a party, it
must be determined that the plaintiff was an intended third-party beneficiary of the contract which suit is
brought on.”” Krass v Joliet, Inc, 233 Mich App 661, 665; 593 NW2d 578 (1999). “The contract
itsdf reveds the party’s intentions” Frick v Patrick, 165 Mich App 689, 694; 419 NW2d 55
(1988). The Dunes Contract expresdy dtates in paragraph 16 that the water authority and the State
intended cross-plantiff to be a third-party beneficiary under paragraph 15 only. However, paragraph
15 does not address rates and connection fees. The rates agreed upon for the state to pay are set forth
in paragraph 6, and in its cross-clam, Laketown pleaded no facts that indicate that the water authority
intended the rates for the State to gpply to cross-plaintiff. Accordingly, the trid court properly granted
summary disposition asto count |1 of cross-plantiff’sdam.

Second, cross-plaintiff argues that the trid court erred when it dismissed Laketown's claim for
breach of implied contract pursuant to MCR 2.116(C)(10) because it did not acknowledge the
evidence that the water authority and the state intended to confer a benefit on Laketown as a third- party
beneficiary, and Laketown’s gpprovd of the congtruction of the infrastructure was a prerequiste to the
Dunes Contract. A motion for summary disposition under MCR 2.116(C)(10) tests whether there is
factud support for aclam. Spiek v Dep’t of Transportation, 456 Mich 331, 337; 572 NW2d 201
(1998). When reviewing a motion granted under MCR 2.116(C)(10), this Court must consider the
pleadings, affidavits, depostions, admissons, and documentary evidence filed or submitted by the
parties. MCR 2.116(G)(5).

Elements required to establish an implied contract include: (1) parties being competent to
contract, (2) proper subject matter, (3) consderation, (4) mutudity of agreement, and (5) mutudity of
obligation. Mallory v Detroit, 181 Mich App 121, 127; 449 NW2d 115 (1989). In the instant case,
cross-plantiff produced no evidence that would indicate that the water authority intended to confer on
cross-plantiff the benefits cross-plaintiff dlegesit is entitled to. To the contrary, the Dunes Contract
expresdy dsates that cross-defendants intended to limit cross-plaintiff to the benefits st forth in
paragraph 15. It is fundamenta that a contract will be implied only if there is no express contract
covering the same subject matter. Johnson v Michigan Mutual Ins Co, 183 Mich App 277, 280; 454
NwW2d 128 (1989).

Cross-plaintiff argues that “the Dunes Contract is Slent insofar as it does not establish any other
rate gpplicable to the ate’ s 60,000 gallons per day capacity in the event that a portion of that capacity
is used by Laketown [;therefore)] it must follow that the state and/or the Authority intended to alow
Laketown to access a portion of the State' s capacity at the rates established for the state by the Dunes
Contract.” However, as previoudy discussed, paragraph 16 of the Dunes Contract evidences that the
parties did contemplate the extent of cross-plaintiff’s rights as a third-party beneficiary, and the parties



expresdy and unambiguoudy limited cross-plantiff’'s rights to the cgpacity dlotment st forth in
paragraph 15.

Next, cross-plantiff argues that the trid court erred when it dismissed its dam of unjust
enrichment pursuant to MCR 2.116(C)(8) and (10) because there is evidence that the water authority
had been unjustly enriched a cross-plaintiff’'s expense. Specificdly, if the water authority is dlowed to
refuse Laketown the benefit set forth in the Dunes Contract and Laketown’s resolution, i.e., a minimum
of 10,000 gallons per day at the rates established for the State, the water authority will be unjustly
enriched at the expense of Laketown.

The doctrine of unjust enrichment operates to imply a contract where a defendant has received
a benefit from a plaintiff and an inequity would otherwise result at the plaintiff’s expense because of the
retention of the benefit by the defendant. Barber v SMH (US), Inc, 202 Mich App 366, 375; 509
Nw2d 791 (1993) (citing Dumas v Auto Club Ins Assn, 437 Mich 521, 546; 473 NW2d 652
(1991)). “However, a contract will be implied only if there is no express contract covering the same
subject matter.” 1d. (ating Campbell v City of Troy, 42 Mich App 534, 537; 202 NW2d 547
(1972). Asdiscussed above, the Dunes Contract named cross-plaintiff as athird-party beneficiary and
paragraph 16 expresdy limited cross-plaintiff’ srights to those set out in paragraph 15. Accordingly, this
Court will not imply a contract under the doctrine of unjust enrichment and creete additiond rights to
cross-plaintiff’s benefit that go beyond the express terms of the Dunes Contract. The trid court
properly granted defendant’s motion for summary disposition of thisclam.

B. Trid court’sjudgment of no cause of action asto count | of Laketown’s cross-dam.

Count | of cross-plaintiff's clam dleged that under the Dunes Contract and the Laketown
Resolution of July 7, 1978, Laketown is entitled to additiona capacity out of the state's contracted
capacity upon written request subject only to consultation with the Sate to confirm that the state will not
need such capacity, and because the state no longer owns and operates the prison, cross-plantiff is
entitled to the full 60,000 gallons per day capacity without approva from the water authority.

Cross-plaintiff argues that the trial court erred when it discounted the facia inconsstency
between the Laketown resolution and the language of paragraph 15 and rendered a judgment of no
cause of action againg cross-plaintiff. “The primary god in the congruction or interpretation of any
contract is to honor the intent of the parties” Rasheed v Chrysler Corp, 445 Mich 109, 127, n 28;
517 NwW2d 19 (1994). If the meaning of an agreement is ambiguous or unclear, the trier of fact isto
determine the intent of the parties. Chrysler Corp v Brencal Contractors, Inc, 146 Mich App 766,
775; 381 NW2d 814 (1985). A contract is ambiguousif “its words may reasonably be understood in
different ways” Raska v Farm Bureau Ins Co, 412 Mich 355, 362; 314 NW2d 440 (1982). In this
case, the tria court determined that the conflicting terms between Laketown' s resolution and paragraph
15 of the Dunes Contract made it hecessary to examine extringc evidence to discern the intent of the
parties involved.

A bench trid was conducted on March 2, 1998 to determine the intent of the parties to the
Dunes Contract in light of the gpparently conflicting language in the Dunes Contract and the Laketown
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resolution. Where the contract language is unclear or susceptible to multiple meanings, interpretation
becomes a question of fact. Port Huron Ed Assn v Port Huron Area School Dist, 452 Mich 309,
323; 550 NW2d 228 (1996). Thetria court heard a day’s worth of testimony and reviewed eighteen
trid exhibits which were jointly submitted by the parties. The trid court’s findings of fact may not be set
asde unless clearly erroneous. MCR 2.613(C).

Cross-plaintiff argues that the trid court erred when it discounted the facid inconsistency
between the resolution and the language of paragraph 15. However, the trid court addressed what
gppeared to be conflicting language in the Laketown resolution, and after reviewing extringc evidence,
held that the resolution and paragraph 15 of the Dunes Contract can be read together. The trid court
found that the resolution and paragraph 15 of the Dunes Contract grant cross-plaintiff access up to
60,000 gallons per day capecity, of which 10,000 gdlons per day is guaranteed and the additiond
50,000 is subject to approva by the water authority.

The trid court’s findings are supported by the record. Testimony by Allegan Didtrict Judge
Stephen Sheridan, who represented the water authority in 1978, and by the manager of the water
authority, who signed the Dunes Contract on behdf of the water authority, established that it was never
the underganding of the water authority that, under the Dunes Contract, cross-plantiff would
automaticaly be entitled to one-hundred percent of the state's capacity if the prison closed. Written
communication between parties indicates that the understanding was that Laketown would be entitled to
capacity up to 10,000 gdlons per day. Findly, the atorney who represented Laketown during
negotiations for the Dunes Contract testified that he believes that a one point Laketown’s board may
have agreed to accept a 10,000 gdlons per day maximum, but that the board changed its mind after
conaulting with its atorney. However, there is no evidence that the change in postion was
communicated to cross-defendants, nor is there any evidence which indicates that Laketown objected
to the language in paragraphs 15 and 16 of the Dunes Contract. Accordingly, the trid court’s findings
of fact and itsinterpretation of the Dunes Contract were not clearly erroneous.

IV Conclusion

The circuit court’s grant of summary dispostion as to counts I1, 111, and 1V of cross-plantiff's
claim was proper because cross-defendants were entitled to judgment as a matter of law under MCR
2.116(C)(8) & (10). Cross-plantiff set forth no facts from which the trid court could conclude that
cross-defendants intended cross-plaintiff’s rights as a third-party beneficiary to the Dunes Contract to
extend beyond the rights set forth in paragraph 15 of the contract. Furthermore, a contract cannot be
implied if an express contract exigts regarding the subject matter. Here, the Dunes Contract expresdy
states cross-plantiff’ s rights to capacity in the water treatment and sewer system.

Facidly, the Dunes Contract and the attached resolution appear to conflict and the intent of the
parties is ambiguous. Where the contract language is unclear or susceptible to multiple meanings,
interpretation becomes a question of fact. Findings of fact by the trid court may not be set aside unless
clearly erroneous. Thetrid court’s interpretation of the Dunes Contract and its opinion as to the intent
of the parties a the time the Dunes Contract was executed are supported by the record. Therefore, the
trid court’ sfindings are not clearly erroneous.



Affirmed.
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