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PER CURIAM.

A jury convicted defendant James Edward M oore of first-degree criminad sexua conduct, MCL
750.520b; MSA 28.788(2). Thetrid court sentenced Moore to fourteen to thirty years imprisonment.
Moore gppeds as of right. We affirm Moore s conviction and sentence, but remand for recaculation of
the amount of jail credit to which heis entitled.

|. Basic Facts And Procedura History

The victim in this case was ten years old a the time of the offense and eleven years old when
she reported it to her mother, with whom Moore had a relationship. Because of that relationship,
Moore dso knew the victim’s sihlings and at times would take the children to restaurants, to the store,
to the playground, and to his house.

The victim testified at trid that when she and Moore were done, Moore would touch her
breasts and ingde her vagina She said that Moore would lift up her shirt and gart “messing” with her
and that he would go in her pants and stick his finger in her vagina. Ultimately, the victim reported this
conduct her mother, who confronted Moore. He denied any ingppropriate conduct but, shortly
theresfter, he |eft the State for severd years. A police investigation ensued and the prosecutor eventually
charged Moore with two counts of CSC | for penetrating the victim's vagina with his finger and one
count of CSC | for penetrating the victim’s vagina with his penis. The prosecutor dismissed the charge
of penile penetration as well as the second count of digita penetration before trid. Accordingly, the jury
only consdered whether Moore committed a Sngle act of digital penetration when it found him guilty of
that act.



[1. Expert Witness Funds

A. Presarvation And Standard Of Review

Moore argues that the trid court abused its discretion when it denied his motion for funds to
obtain an expert witness to tedtify that he was incgpable of some of the physicd acts that the victim
claimed he perpetrated. Moore had hoped that this evidence would discredit her testimony asawhole.

Moore moved the tria court to provide additiona funds to pay for an expert witness and the
trial court ruled on Moore's motion for funds. Therefore, this issue is preserved. People v Phillips,
217 Mich App 489, 492; 552 NwW2d 487 (1996).

This Court reviews a trid court’s denid of funds for an expert witness for an abuse of
discretion. See People v Dumont, 97 Mich App 50, 55; 294 NwW2d 243 (1980). Moore has the
burden of establishing that the trid court’s refusd to provide funds more probably than not affected the
outcome of histrid. See People v Lukity, 460 Mich 484, 495-496; 596 NW2d 607 (1999).

B. Cumulaive Tetimony

MCL 775.15; MSA 28.1252 permits a court to pay for an expert witness to testify on behalf of
the defense. When Moore moved the trid court for funds to obtain an expert witness in this case there
was a count pending againg him for penile/vagind penetration of the victim. Moore requested funds
specificdly to defend againg that dlegation by proving that he could not commit that act because heisa
pargplegic and likey permanently impotent. The trid court denied the motion for funds, finding
testimony by one doctor would provide sufficient evidence to defend againgt the charge. Thetrid court,
however, granted Moore s request to take testimony by telephone from a physician in Virginiawho had
treated him. Additiondly, the trid court informed Moore that he could subpoena a loca doctor to
testify at trid and agreed to reconsder the funds issue if producing the loca doctor at trid required
Moore to pay the physician above a*“norma witness fee.”

Moore chose not to subpoena aloca doctor or take testimony by telephone. Instead, he had a
local physcian, Dr. Patrick Sweeney, prepare a report regarding his physical condition, which he
introduced into evidence. Moore and the prosecutor dso stipulated to the substance of the Virginia
physcian’s testimony. Moore clearly presented the substance of the testimony that he complains an
expert, hired with county funds, would have provided and cannot complain that he was unable to “ safely
proceed to trid” without this other expert witness. MCL 775.15; MSA 28.1252. Therefore, we hold
that the tria court did not abuse its discretion by failing to provide funds for Moore to hire an expert to
tegtify about his physicd limitations,

[11. The Sweeney Report And The Tria Court’s Response
A. Oveview
As noted above, Moore offered Dr. Sweeney’s report into evidence at trid. The report

detailed his paralyss and impotence, and aso indicated that Moore was accused of sexua misconduct
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with a twelve-year-old girl without identifying the girl. During ddiberations, the jury asked the trid court
severd questions, including the following: “On what date was statement made to Dr. Sweeney per
defendant’ s exhibit #1 and is 12 yr. old girl he refersto [the victim]?" After consulting with counsd for
both sides, the trid court responded: “Ladies and gentlemen, in response to your note the date the
gatement was made was October 24, 1996. | am unable to respond to your second question.”
Subsequently, the jury indicated that it had a verdict, but before the foreperson read the verdict, the tria
court alowed Moore' s counsdl to place an objection on the record:

MR. GILBERT: . . . | would place an objection on the record to the answersto
the one question that the jury sent out as to the medica record, report what girl was
being referred to. | asked tha they specificdly dtate that it was [the victim] that the
report was done for, and Ms. Mullett objected to that and the Court put in you couldn’t
tell them basically who that person was.

THE COURT: The note that came from the jury said on what date was
statement made to Dr. Sweeney per Defendant’s Exhibit No. 1 and is twelve year old
girl he refersto [the victim]. The lawyers were in agreement that the date was October
24, 1996. | responded on that regard. It was Mr. Gilbert’s contention that the
reference to the 12 year old girl was, in fact, [the victim]. It was the Prosecutor’s
contention that since [the victim] was not 12 years old, it was another girl that reference
was made to. Inasmuch as there was no antecedent identifying who the 12 year old girl
was | responded to the jury | could not respond. But your objection is noted.

Moore now argues that the trid court erred by falling to explain to the jury that the report
referred to the victim so that the jury would not speculate that another girl had complained that Moore
sexually assaulted her. Further, Moore argues that the tria court should have granted a continuance so
that histria counsd could have verified that the girl mentioned in the report was the victim in this case.

B. Standard Of Review

This Court reviews a tria court’s response to a jury inquiry for an abuse of discretion. See
People v Howe, 392 Mich 670, 677; 221 NW2d 350 (1974).

C. A Far And Complete Response

A trid court should fairly and completely respond to a jury inquiry without mideading the jury.
McDonald v Stroh Brewery Co, 191 Mich App 601, 609; 478 NW2d 669 (1991). The trial court
should not, however, answer factual questions posed by the jury during deliberations. See People v
Bonner, 116 Mich App 41, 46; 321 NW2d 835 (1982).

The record indicates that the tria court could not respond to the inquiry about the twelve-year-
old girl’s identity without making a factud determination. We aso note that there was no evidence in
the record indicating that the twelve-year old girl mentioned in Dr. Sweeney’s report was the victim in



this case. Contrary to Moore's contention on gpped, this concluson was not obvious through
deductive reasoning or any other logical examination of the evidence:"

We will not consder Moore' s argument that the trial court abused its discretion by answering
only the hdf of the jury’s question dealing with the dete of the report while refusing to give any answer
regarding the girl’ s identity because he did not object in the trid court on that ground. 1ssues not raised
before and considered by the trid court are generdly not preserved for appellate review. People v
Conner, 209 Mich App 419, 422; 531 NW2d 734 (1995). Accordingly, we conclude that the trial
court’s response to the jury’ s questions about Dr. Sweeney’ s report was fair and complete.

D. Reguest For A Continuance

Moore failed to support his argument that the trid court should have granted him a continuance
to dlow him the opportunity to demondrate that the twelve-year-old girl referred to in the report was
actualy the victim.  This Court will not search for authority to support a party’s postion. Magee v
Magee, 218 Mich App 158, 161; 553 NW2d 363 (1996). Thus, he abandoned this issue and we do
not reach its merits.

V. Ineffective Assstance Of Counsd
A. Oveaview

After the jury rendered its verdict, Moore moved for a new trid and an evidentiary hearing to
cregte a record regarding aleged ineffective assstance of counsd. The court denied these motions,
aong with severa others Moore brought a the sametime. Moore then asked this Court to remand for
an evidentiary hearing on his ineffective assstance claim, which this Court denied. Moore again raises
severd claims of ineffective assstance of counsa. We address each in turn.

B. Standard Of Review

Because there was no evidentiary hearing conducted with regard to this clam, our review is
limited to errors that are apparent from the tria court record. People v Nantelle, 215 Mich App 77,
87; 544 NW2d 667 (1996).

C. Legd Standard For Ineffective Assstance Of Counsd Clams

In order to establish a clam of ineffective assistance of counsd, a defendant must show that his
counsel’s performance fell below an objective standard of reasonableness and thet, but for defense
counsdl’s errors, there was a reasonable probability that the result of the proceeding would have been
different. Strickland v Washington, 466 US 668; 104 S Ct 2052; 80 L Ed 2d 674 (1984); People v
Sanaway, 446 Mich 643, 687-688; 521 NW2d 557 (1994). In other words, a defendant must
demondtrate affirmatively that counsdl’s performance was objectively unreasonable and so prgudicid it
deprived him of afair trid. People v Pickens, 446 Mich 298, 303; 521 NW2d 797 (1994). To do
90, the defendant must dso overcome the presumption that the chalenged action was sound trid



drategy. People v Tommolino, 187 Mich App 14, 17; 466 NW2d 315 (1991), citing Strickland,
supra.

D. Interview And Physical Examination Notes From Great L akes Pediatrics

Moore argues that his counsd was ineffective for failing to object when the trid court admitted
Nurse McNees report and the medica record prepared by Dr. Hickok attached to it. We disagree.
The record clearly indicates that defense counsel abstained from objecting to the trid court’s decision to
admit these pieces of evidence as part of his sound trid drategy. This strategy was to bring out dl
dlegations, charged as wdll as uncharged, the victim made against Moore in order to then discredit the
victim by drawing attention to the inconsstenciesin her dlegations before and during trid. For instance,
some of the sexud contacts the victim aleged occurred were physicaly imposshble for Moore, a
paraplegic, to commit. Nurse McNees' report and the attached medical record by Dr. Hickok was
essentid to this strategy because it allowed defense counsdl to point out numerous inconsstencies in the
victim’'s accounts of what had occurred. Even though the trid strategy ultimately failed, its falure does
not indicate that Moore was deprived of the effective assstance of counsel. People v Bart (On
Remand), 220 Mich App 1, 15 n 4; 558 NW2d 449 (1995). Accordingly, Moore has failed to show
that defense counsd’s performance in pursuing this drategy was objectively unreasonable or s0
prgudicid that it denied him afarr trid.

E. “Live’ Physcdian Tesimony

Moore asserts that defense counsel was ineffective for falling to have a physcian testify “live’ a
trid instead of merely presenting a physician’'s report. We disagree. “The decison whether to cdl
[certain] witnesses is a matter of trid Strategy.” People v Daniel, 207 Mich App 47, 58; 523 Nw2d
830 (1994). “In order to overcome the presumption of sound tria strategy” and thus prevail on the
issue of ineffective assstance of counsd, “the defendant must show that his counsd’ sfalure to cal [the]
witnesses deprived him of a substantid defense that would have affected the outcome of the
proceeding.” 1d. Moore cannot demondrate that the failure to cdl a physician “live’ a trid deprived
him of a substantial defense that affected the outcome of the trid because his trid attorney introduced a
physician’s report establishing that Moore was incapable of engaging in some of the acts that the victim
dleged occurred.  This report effectively chdlenged the victim's credibility and any further tesimony
from another physcian on this maiter would have been cumulative & best. A physcian tedifying in
person a trid could not have edtablished anything more on this issue.  Thus, Moore has not
demondtrated that he was denied a substantid defense by his counsd’ s decision to admit the medica
report ingtead of caling aphysician “live’ to the stand.

F. The Sweeney Report

Moore argues that his counsel was ineffective for producing Dr. Sweeney’s report because it
confused the jury, as the jury’s note asking for clarification reveded. Specificadly, Moore clams that
Dr. Sweeney’s report mided the jury into beieving that Moore may have been accused of sexualy
assaulting another young girl. Relying on the superior perspective hindsight affords, we agree thet this



report may have confused the jury to a limited extent and that defense counse may have used poor
judgment when he presented the report without dlarifying the identity of the twelve-year-old girl.

Nevertheless, we do not conclude that defense counsdl’s performance was ineffective. Aswe
previoudy noted:

Effective assstance of counsd is presumed. The defendant bears a heavy
burden of proving otherwise . . . . Defense counsd’s performance must be measured
againg an objective standard of reasonableness. Decisions regarding what evidence to
present and whether to cal or question witnesses are presumed to be matters of trid
drategy. This Court will not substitute its judgment for that of counsel regarding
matters of trial strategy, nor will it assess counsel’s competence with the benefit
of hindsight. [People v Rockey, 237 Mich App 74, 76-77, 601 NW2d 887 (1999)
(citations omitted).]

We are not convinced that Dr. Sweeney’s report was S0 certain to confuse the jury that an objectively
reasonable attorney would have avoided introducing it into evidence. Furthermore, as noted above, the
report played an important role in diminishing the victin's credibility. Thus, a reasonable atorney would
have to weigh the vadue of introducing the report into evidence againg the potentid for confusion. In
short, the ultimate decision to introduce the report came down to a matter of strategy, which we will not
second-guess.  Rockey, supra. Judging defense counsdl’s performance against an objective standard
of reasonableness, we hold that Moore was not deprived of the effective assistance of counsd!.

V. Prosecutoria Misconduct

A. Presarvation And Standard Of Review

Moore clams that the prosecutor committed misconduct while examining the victim's mother
and later, during closng arguments, while arguing the evidence. Moore, through his trid counsd,
objected when the prosecutor dicited the challenged testimony during trid, thus preserving that issue for
our review. People v Socum, 213 Mich App 239, 241; 539 NW2d 572 (1995). “[T]his Court
examines the pertinent portion of the record and evauates the prosecutor's remarks in context in order
to determine whether the defendant was denied afair and impartia trid.” People v Legrone, 205 Mich
App 77, 82; 517 NW2d 270 (1994).

Moore, however, forfeited review of the dleged ingtances of misconduct during closing
arguments by failing to object to the disputed comments. Socum, supra a 241. Accordingly, we
would be obligated to address this chalenge only if it condituted a plain error affecting Moore's
subgtantia rights.  People v Carines, 460 Mich 750, 774; 597 NW2d 130 (1990). We do not see
such an error in the prosecutor’ s closing remarks.

B. Tedimony By The Victim's Mother

At trid the prosecutor asked the victim's mother if she knew why Moore was “in a
whedchair?” The victim’'s mother answered affirmatively, prompting the prosecutor to say, “Okay.
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Why?" At that point the victim's mother replied that “[slupposedly he was messing around with
somebody’ swife.” Defense counsel objected and the court immediately instructed the jury to disregard
that testimony. On appeal, Moore contends this testimony inflamed the jury so that it would believe that
he is “so sex-crazed that he messes around with other men’s wives and, therefore, it is possible that he
aso molested [the victim].” He argues that this testimony “was not true, offensve and substantialy
prejudicid,” the court should have told the jury that the testimony was fdse, and this prgudicid
testimony requires reverang his conviction.

While we agree that the court properly excluded this testimony and indructed the jury that it
“may disregard” it,? we see no foundation in the record for the court to instruct the jury, sua sponte, that
this testimony was fdse. More importantly, the transcript does not indicate that the prosecutor
intentiondly dicited this tesimony. See People v Pearson, 123 Mich App 462, 464; 332 NW2d 574
(1983) (“The prosecution may not atempt to inject unfounded prgudicid innuendo into the
proceedings.”). This was a rdevant and proper line of inquiry in light of Moor€e's reliance on his
physica condition as a part of hisdefense. See MRE 402. Moore has not pointed to any evidence that
the prosecutor knew the witness was inclined to give this particular answer instead of a more neutra
answer indicating a physica or biological reason for Moore's pardyss, like an accident or illness.
Regardless of the prosecutor’s intentions, defense counsdl’s immediate objection and the court’s swift
indruction minimized any preudice that flowed from this brief and clearly speculative comment. See
People v McQueen, 85 Mich App 348, 350; 271 NW2d 231 (1978), quoting People v Fleish, 321
Mich 443, 462-463; 32 NW2d 700 (1948). Thus, there was no error requiring reversal.

V1. Jury Indructions

A. Presarvation And Standard Of Review

Moore argues that the tria court committed error requiring reversal when it referred to Nurse
McNees and Dr. Hickok as expert witnesses while ingtructing the jury. He also contends that the tria
court erred when it ingtructed the jury that it could consder his flight from the Sate as relevant to his
“consciousness of guilt” or a*“guilty state of mind.”

This issue is not preserved for our review because Moore failed to object to the jury
indructions. People v Kelly, 231 Mich App 627, 646; 588 NW2d 480 (1998). Accordingly, our
review is redtricted to examining the record to determine Moore has demongtrated the existence of a
plain error that affected his substantid rights, i.e,, an error that affected the outcome of the lower court
proceedings. Asthe Michigan Supreme Court stated recently:

Reversd is warranted only when the plain, forfeited error resulted in the
conviction of an actualy innocent defendant or when an error ““serioudy affect[ed] the
farness, integrity or public reputation of judicid proceedings independent of the
defendant’s innocence” [Carines, supra, at 763-764, quoting United States v
Olano, 507 US 725; 113 SCt 1770; 123 L Ed 2d 508 (1993).]



B. “Expet’ Medica Witnesses

As Moore notes, the chalenged indruction eevated dl medica witnesses, including Moore's
medical witness, to expert satus even though the trid court did not qudify any of them as experts. This
was plain error.  However, the error did not favor one adversary over the other and, if anything, it
bolstered Moore' s medical evidence. Therefore, the error does not require reversal because it did not
implicate Moore s substantid rights by prejudicialy affecting the outcome of thetrid. Carines, supra at
763-764.

C. Hight

In generd, evidence of a defendant’ s flight following a crime is admissible because it is probative
of consciousness of guilt dthough, by itsdf, such evidence is insufficient to sustain a conviction. People
v Coleman, 210 Mich App 1, 4; 532 Nw2d 885 (1995). On several occasions, this Court has
indicated that a flight instruction pursuant to CJi2d 4.4, which the court gave in this case, is proper. See
People v Cutchall, 200 Mich App 396, 400-401; 504 NW2d 666 (1992); People v Taylor, 195
Mich App 57, 63-64; 489 NW2d 99 (1992). This particular ingtruction informs the jury that flight may
occur for innocent reasons and specificaly dtates that flight does not prove guilt. Thus, the ingtruction
itself contradicts Moore' s argument that the court permitted the jury to consider his flight from the sate
as “substantive proof of guilt.” We see no error here.

VII. Sentencing

A. Standard Of Review

Moore argues that he was sentenced on the bass of inaccurate information because, he
contends, the presentence investigator’ s report (PSIR) suggests that he molested the victim'’ s twin Sster.
He asks us to remand for resentencing in light of this dleged error.

“Where the accuracy of [sentencing] information is in dispute, the trid court must exercise its
discretion to consder and weigh the presentence report by responding to defendant’s clams of fase
information.” People v Baldwin, 130 Mich App 653, 655; 344 NW2d 37 (1983). Asaresult, we
review thetriad court’s findings with regard to the accuracy of the information for clear error. See MCR
2.613(C); People v Williams, 223 Mich App 409, 413-414; 566 NW2d 649 (1997).

B. Multiple Vicims

Apparently, both the victim and her twin sster complained to the police that Moore sexudly
assaulted them. At trid, the victim tedtified that both she and her twin sster had improper sexud
contacts with Moore while her twin Sgter testified that she was afraid of Moore and would not gt in the
front seat of his car because he might try to do “something to her.” The twin sister did not, however,
testify that Moore actualy sexudly assaulted her. Nevertheless, the trid court found that Moore
assaulted both girls. This finding, and the reference to multiple victims in the PSIR, was not dearly
erroneous given the victim’'s testimony and the police report.  Consequently, resentencing is not

necessary.



VIIl. Credit For Jal Time

A. Presarvation And Standard Of Review

Moore clams that the trid court falled to avard him a credit againgt his sentence for the two
weeks he spent in jail in a foreign jurisdiction awaiting extradition to Michigan to stand trid for the
chargesin this case. Moore raised this issue at sentencing and the trid court evidently indicated that it
would be willing to give him credit for this time aready served, but faled to do so. This issue is
therefore preserved for apped. Phillips, supra at 492.

Whether a defendant recelved the proper amount of credit for time she or he spent in jail isa
question of law. See People v Givans, 227 Mich App 113, 124; 575 NW2d 84 (1997). Wereview
issues of law de novo. People v Parker, 230 Mich App 337, 342; 584 NW2d 339 (1998).

B. Moor€ s Incarceration In Virginia

MCL 769.11b; MSA 28.1083(2) mandates that atria court grant a defendant credit against a
sentence when he or she sarves time in jal “prior to sentencing because of being denied or unable to
furnish bond for the offense of which heisconvicted . . . .” This credit applies even when a defendant
goends time in jail in another Sate awaiting extradition. People v Gibson, 101 Mich App 205, 206-
207; 300 Nw2d 500 (1980). Our review of the record indicates that Moore may not have been given
credit for time served while he was being held on a fugitive warrant in Virginia and that he was entitled
to that credit. 1d.

We affirm Moor€e s conviction and sentence, but remand for the court to determine the proper
amount of time to credit againgt his prison sentence due to time he spent in jail awaiting extradition. We
do not retain jurisdiction.

/9 William C. Whitbeck
/9 Jodl P. Hoekstra
/9 Dondld S. Owens

! The Sweeney report states, in pertinent part:

He [Moore] dtates that he presently takes care of severd kids of a friend
during the day and has been doing this most days. He Statesthat over the past several
months there has been a problem where he has noted on severa occasions the 12-year
old girl having sex with a boyfriend. He states that he informed the child’ s father
of this problem on several occasons. He went away on vacation, a which time he was
goparently hospitdized with decubiti ulcers.  Upon his return from vacation he
gpparently was accused by the child’s father and the child of having intercourse with
the child. [Emphasis supplied.]



At the time Moore made the statement to Dr. Sweeney, the victim was seventeen yearsold. At thetime
of the firg-degree crimina sexua conduct she was ten; she reported the conduct when she was eeven
years old. Dr. Sweeney’s report refers to a twelve-year-old girl. In addition, the report refers to
children whom Moore was currently caring for during the day. Moore was not caring for the victim or
her sblings at the time he spoke with Dr. Sweeney in 1996. The report dso clearly indicates that the
twelve-year-old for whom he was caring was having sexud intercourse with a boyfriend. There was no
evidence that the victim here had a boyfriend or had sexud intercourse with a boyfriend. Findly, the
report refers the twelve-year-old's father. No evidence was presented at trid that the victim’s father
was ever aware of any alegations of sexua abuse or that he ever accused Moore of improper conduct.

2 While the tria court’s use of the word “may” was somewhat confusing, as opposed to ingructing the
jury that it “mugt” or “should” disregard the testimony, we do not believe that the trid court’s choice of
words affects the outcome of this case.
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