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Before Whitbeck, P.J., and Saad and Hoekstra, JJ
PER CURIAM.

Harbhgan Singh appedls as of right the trid court’s order granting injunctive relief to Chris and
Renee Fasnakis regarding a building they own in the City of Clawson, which they leased to Singh. At
issue is whether Singh effectively assgned his interest in the leased premises to a third party, Afhig
Hussain.! We affirm.

|. Basic Facts And Procedurd History

On July 10, 1990, Singh leased a portion of a commercid building in the City of Clawson,
which the Fasnakises owned, to operate a gas service station, “C” store,” and automobile repair fadility.
The written lease was for five years, with two conditiond, five-year options to renew and an assgnment
provision that stated:

ASSIGNMENT - The Tenant covenants not to assign or transfer this lease or
hypothecate or mortgage the same or sublet said premises or any part thereof without
the written consent of the Landlord. Any assgnment, trandfer, hypothecation, mortgage
or subletting without said written consent shal give the Landlord the right to terminate
his [9¢] lease and to re-enter and repossess the leased premises. Consent shal not
unreasonably [sc] withheld.

Subsequently, Singh sold his business and agreed to assgn hisinterest in the leased premises to Hussain.
On January 3, 1995, Hussain took possession of the leased premises, subject to the lease. Whether
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Chris and/or Renee Fasnakis ordly assented to assigning the lease to Hussain isin dispute. However,
the parties agree that, on or about March 15, 1995, the Fasnakises notified Singh in writing that they
were terminating the lease because of Singh's breach of the lease assignment provison. The Fasnakises
then changed the locks on the doors of the gas gation, denying Hussain entry. It is unclear whether
Singh ever received a st of keys to the leased premises after the Fasnakises changed the locks,
athough the Fasnakises contend that they offered to give a sat of keysto him.

Chris and Renee Fasnakis filed a complaint dleging that they did not consent to Singh's
assignment of the lease to Hussain and seeking injunctive rdief that would bar Hussain from the
premises. Singh filed a countercomplaint contending that the Fasnakises ordly consented to the lease
assignment and that they then unreasonably withheld consent for that assgnment, evidently by changing
thelocks. Singh asked the tria court to order the Fasnakises to give consent to the assgnment.

After holding an evidentiary hearing on the mreiter, the trid court made severd, explicit findings
of fact, including: (1) the Fasnakises did not consent to the assgnment in writing; (2) Singh did not
gpproach them about agreeing to an assgnment until after Hussain had aready taken possession of the
premises, failing to obtain advance consent in writing as the lease required; (3) the Fasnakises had never
met Hussain, nor did they have any financid information about him, such as a credit report; (4) the
Fasnakises did not unreasonably withhold consent to the assgnment without this financid information;
(5) the Fasnakises did not consent to the assignment or create alicense by giving the keys to Hussain at
the March 15 meeting because, by refusing to accept rent from Hussain on severad occasions, they
demongtrated their unwillingness to accept him as a tenant; (6) there was waste on the property,
including accumulated refuse and doors removed from their hinges; and (7) what the Fasnakises did®
was an effort to mitigate damages. On the badgis of those findings, the trid court found in favor of the
Fasnakises on the complaint and countercomplaint. With regard to Hussain's status on the property,
the tria court concluded that, without a proper assgnment, he was a trespasser.  Accordingly, the trid
court declared the assgnment to Hussain “void” and ordered Hussain “and his respective agents,
attorneys, and those persons who act in convert with him, including Defendant Harbhgian Singh, . . .
permanently enjoined from trespassing or remaning in possession of the premises. . ..” Thetrid court
aso dismissed Singh's countercomplaint.

The trid court, however, permitted the Fasnakises to file a supplemental complaint seeking to
terminate Singh's lease and a writ of redtitution in order to regain possession of the premises. Although
it is not clear that he received leave to do s0, Singh dso filed an additiond countercomplaint for
damages dleging illegd lockout, tortious interference with contractud relations, denid of civil rights, and
seeking return of a security depodst. After a congderable period of litigation on these supplementd
complaints, including an attempted apped as of right to this Court, which was dismissed for lack of
jurigdiction, the parties stipulated to dismiss this case without prgudice in order to gpped the trid
court’ sinjunction.



I1. Issues On Apped
On gpped, Singh presents only asingle issue for this Court to resolve:

Did the trid court commit reversble error when it issued an injunction enjoining
appellant’s assgnee from operating at the leasehold where there was a lease provison
requiring appellees’ written consent to an assgnment, but the record established verba
consent to the assgnment?

Subgtantively, Singh chdlenges the trid court’s fallure or refusd to find ora consent to the assgnment.
He contends that the trid court did not acknowledge that, even though the lease required written
consent to an assgnment, foreign case law makes ora consent binding under an estoppd theory,
especialy when economic gain’ is the motivation for withholding consent. Singh aso argues thét trid
court erred when ruling on the motions for summary disposition on the supplementa complaints filed in
this case. For the reasons outlined below, we only address whether the tria court properly issued the
origind injunction in this case in light of Singh's argument that the record demondtrates ora consent to
the assgnment.

I11. Preservation And Presentation Of The Issues

To preserve an issue for this Court’s review, a paty must raise the issue in the lower court.
Miller v Farm Bureau Mut Ins Co, 218 Mich App 221, 235; 553 NW2d 371 (1996). Here, Singh
opposed the complaint for injunctive relief. Therefore, Singh preserved his challenge to the injunction.

Insofar as Singh claims that the tria court erred by granting partid summary disposition, he has
not properly presented that argument to this Court for review. Ordinarily, this Court will not address an
issue if the gppdlant does not st it forth in the statement of questions involved. MCR 7.212(C)(5);
City of Lansing v Hartsuff, 213 Mich App 338, 351; 539 NW2d 781 (1995). As noted above,
Singh’s satement of the issue on gpped only chalenges the trid court’s decision to issue the injunction
without contesting the trid court’s later ruling granting partid summary dispodtion.  Thus, Singh's
argument that the trid court erred in granting partid summary dispostion does not conform to MCR
7.212(C)(5) and we do not addressiit.

IV. Standard of Review

“A trid court’s decison to grant injunctive rdief is reviewed under an abuse of discretion
standard.” Michigan Sate AFL-CIO v Secretary of State, 230 Mich App 1, 14; 583 Nw2d 701
(1998). An abuse of discretion is found only in extreme cases in which the court’s decison is “so
papably and grosdy violative of fact and logic that it evidences not the exercise of will but perversity of
will, not the exercise of judgment but defiance thereof, not the exercise of reason but rather of passon
or bias.” Spalding v Spalding, 355 Mich 382, 384-385; 94 NW2d 810 (1959).

To the extent that this issue requires us to examine the trid court’s findings of fact, we review
those findings for clear error. MCR 2.613(C). “[A] finding is clearly erroneous when, on review of the



whole record, this Court is left with the definite and firm conviction that a mistake has been made.”
Boyd v Civil Service Comm, 220 Mich App 226, 234-235; 559 NW2d 342 (1996).

V. The Assgnment Of The Leased Premises
A. Findings On Ora Consent

Preiminarily, we must note that the trid court did not make any explicit findings regarding ord
consent. However, after reading the triad court’s extengive findings, we have no choice but to conclude
that the trid court implicitly found that neither Chris nor Renee Fasnakis oraly consented to the
assignment. Specificaly, thetrid court found that

the Fasnakis s [dc] have not unreasonably withheld their consent. It is not unreasonable
that you not give a consent to a lease which has an ongoing obligation by another party
when you've never met them, whether you' ve never had financid — or that you have not
had a credit higory. . . . [T]he Fasnakis's [Sc] have not unreasonably withheld their
consent.

The factud predicate to this conclusion is a finding that they did not consent to assgnment in any
manner, whether written or ord. The trid court’s fallure to make this finding explicit does nat, in any
sense, render it less apparent on the record and in the context of the findings as awhole.

B. Evidence Of Ord Consent

The record bears out the trid court’s conclusion that there was no ord consent. At the January
1996 evidentiary hearing, from which the trid court made its findings of fact, Singh testified that he gave
Chris Fasnakis papers regarding the lease assgnment to Hussain and that Chris Fasnakis verbaly
consented to the assgnment. However, Renee Fasnakis unequivocdly tedtified that she never
consented to the assgnment in writing or oraly, which Singh never disputed. When defense counsdl
examined Chris Fasnakis, he testified to the following with respect to ord consent:

Defense Counsdl: Did you tel him [Singh] that he could assgn the lease to Mr.

Hussan?

Chris Fasnakis: | go home and | take it to my wife to discuss, you know. | told
himthis, yes.

Defense Counsdl: You didn't tell him there was no problem, that he could assign
it?

Chris Fasnakis: No, | didn’t tel him no problem. | didn’t tdl him nothing.

Defense Counsdl: Have you given him parmission in the past to assign the lease?



Chris Fasnakis: (Inaudible) yes, | mean, if he told me he was going to sdll. He
brought a lot of people to work, I mean, that we were seeing
and some guy was supposed to rent, | don't know what
happened, then the firgt thing | see, before even —

Defense Counsdl: Wl okay, answer my question please.

Trial Court: Let’smove on.
Chris Fasnakis: Did you every verbdly tell Doctor Singh that he couldn’t assign
the property?

Defense Counsd: That he what?

At this point, it became dear that Chris Fasnakis did not understand defense counsd. To help the
examination go more smoothly, the trid court asked the following questions.

Trial Court: Am | correct, he [Singh] cameto you.
Chris Fasnakis: Yes.

Trial Court: He gave you the papers.

Chris Fasnakis: Yes.

Trial Court: Y ou sad you wanted your wife.
Chris Fasnakis: Yes.

Trial Court: What dse did you say.

Chris Fasnakis: Nothing, nothing ese.

Given the trid court’s opportunity to hear this testimony by the parties and to weigh their
credibility as witnesses to resolve their conflict account of the consent issue, MCR 2.613(C), we have
no basis on which to conclude that the trid court clearly erred in finding that neither Chris nor Renee
Fasnakis ordly consented to the lease assgnment. Accordingly, it is not necessary to determine
whether Michigan law holds that ord consent may waive an express provison of a lease to require
assgnment in writing. Even if that rule does exig in Michigan, it would not gopply to the facts of this
case.

C. Thelnjunction

In Senior Accountants, Analysts & Appraisers Ass n v City of Detroit, 218 Mich App 263,
269; 553 NW2d 679 (1996), we explained that



[a]n injunction represents an extraordinary and drastic act of judicid power that should
be employed sparingly and only with full conviction of its urgent necessty. Reed v
Burton, 344 Mich 126, 132; 73 NW2d 333 (1955). As a conseguence, the courts
have fashioned an array of principles designed to darify when such extraordinary
powers are appropriately exercised. Generdly, three core elements must be established
by a party seeking an injunction: (1) justice requires that the court grant the injunction;
(2) ared and imminent danger of irreparable injury arises if an injunction is not issued,
and (3) there exists no adequate remedy at law. Peninsula Sanitation, Inc v
Manistique, 208 Mich App 34, 43; 526 NW2d 607 (1994).

After examining the record, we have no doubt that the trid court acted within the proper scope of its
discretion in issuing the injunction. The stakes in this case are, to the Fasnakises, extremely high in that
Singh atempted to force a new tenant on them without giving them any opportunity to inquire about
Hussain'sfitness as a tenant. Moreover, there was evidence that Hussain's tenancy was not necessarily
harmless to the Fasnakises. In particular, they introduced photographic evidence at trid that apparently
demondrated that the premises were not being kept in good repar and free from refuse during his
tenancy. Mos criticaly, as the trid court noted, Hussain had no right to be on the property because
there was no assgnment of the lease. Justice required this equitable relief.

Affirmed.

/9 William C. Whitbeck
/9 Henry William Saad
/9 Jod P. Hoekstra

! Hussain was a'so a defendant in one of the actions below, but is not a party to the present appedl.
2 Evidently, a“C” store is a convenience store.
% Presumably, the tria court was referring to the decision to change the locks.

* Singh contends that the Fasnakises wanted higher rent payments in return for consenting to the
assgnment.



