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PER CURIAM.

After ajury trid, defendant was convicted of possesson with intent to deliver less than 50
grams of cocainein violation of MCL 333.7401(2)(a)(iv); MSA 14.15(7401)(2)(a)(iv) and of a second
drug offense in violation of MCL 333.7413(2); MSA 14.15(7413)(2). Defendant was sentenced as an
habitual offender, MCL 769.10; MSA 28.1082, to imprisonment of five to fifteen years. Defendant
gopedsas of right. We affirm.

Defendant first argues that his federa and state condtitutiond rights to be free from unreasonable
searches and seizures were violated because his arrest was a pretext to search for evidence of drugs.
Because defendant did not object at trid, this issue is unpreserved for gppellate review absent manifest
inusice. People v Griffin, 235 Mich App 27, 44; 597 NW2d 176 (1999). We find no manifest
injustice.

The right againgt unreasonable searches and saizures is guaranteed by both the United States
and Michigan Conditutions. US Congt, Am IV; Const 1963, art 1, § 11; In re Forfeiture of
$176,598, 443 Mich 261, 264-265; 505 NW2d 201 (1993). “An arrest or stop may not be used as a
‘pretext’ or ‘subterfuge’ to search for evidence of crime.” People v Haney, 192 Mich App 207, 209;
480 NW2d 322 (1992). The stop is a mere pretext when police lack reasonable suspicion which
supports a stop and, instead, use a minor violation to stop and search a person or place for evidence of
an unrdlated crime. |d. Traditiondly, dl evidence derived from a search made incident to a stop or
arrest that was a mere pretext has been suppressed. 1d. Under the Federd Condtitution, a police
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officer may lawfully stop a car for a traffic violaion and, even though the officer had no reason to
suspect foul play at the time of the stop, a police officer’s order to a driver to get out of the car after the
stop, does not violate the Fourth Amendment. People v Harmelin, 176 Mich App 524, 526, 530-
531; 440 Nw2d 75 (1989), aff’d Harmelin v Michigan, 501 US 957; 111 S Ct 2680; 115 L Ed 2d
836 (1991). Under the facts of this case, defendant is entitled only to those protections available to him
under the federa condtitution. 1d. at 531.

Defendant argues that the police did not have probable cause to stop his car because failing to
sgnd when turning from an dley onto a street is not a traffic violation under the Maotor Vehicle Code.
We disagree. MCL 257.648; MSA 9.2348 provides that:

(1) Thedriver of avehicle or bicycle upon a highway, before sopping or turning from
a direct line, shall first see that the stopping or turning can be made in safety and shall
giveasgna asrequired in this section. [Emphasis added.]

Defendant argues that a turn sgnd was not required in this ingtance and that he committed no traffic
violation because he was driving on an dley, not a highway. However, the term “highway” is a generic
name for dl of the various kinds of public ways, including dleys. “Every public thoroughfare is a
highway.” In re Petition of Carson, 362 Mich 409, 412; 107 NW2d 902 (1961). Therefore, the
police officer in this case lawfully stopped defendant for avaid traffic violation.

Next, once stopped for the traffic violation, defendant was then placed under arrest for not
having his driver’s license on his person.  The reasonableness of an arrest depends upon two objective
factors. (1) whether the arresting officer had probable cause to believe that the defendant committed or
was committing an offense, and (2) whether the arresting officer was authorized by law to effect a
custodid arrest for the particular offense. Haney, supra at 210. As long as these two factors are
present, astop or arrest is necessarily reasonable pursuant to the Fourth Amendment because the police
are doing no more than they are legdly permitted and objectively authorized to do. Id.

Because a police officer saw defendant drive his vehicle out of an aley onto a street without
sgnding, the police had probable cause to bdieve defendant had committed an offense. There is no
dispute that the police were authorized by law to stop the vehicle and then make the custodia arrest for
defendant’s offense of driving without having a driver's license on his person. Id. at 210-211.
Therefore, the stop and arrest were congtitutional and not mere pretexts. 1d. at 211. Also, once the
police made a lawful custodid arrest of defendant, the driver of the vehicle, “the contemporaneous
search of the passenger compartment of the car was [dso] condtitutiona.” |d. Therefore, the police
did not violate defendant’ s federal and State condtitutiond rights to be free from unreasonable searches
and saizures.

Next, defendant contends that there was insufficient evidence to support his conviction. In
reviewing the sufficiency of the evidence in a crimind case, this Court must view the evidence in the light
most favorable to the prosecutor and determine whether a rationd trier of fact could find that the
essential dements of the crime were proven beyond a reasonable doubt. People v Johnson, 460 Mich
720, 723; 597 NW2d 73 (1999). However, this Court should not interfere with the jury’s role of
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determining the weight of evidence or the credibility of witnesses. People v Wolfe, 440 Mich 508,
514; 489 NW2d 748, amended 441 Mich 1201 (1992). A prosecutor need not negate every
reasonable theory of innocence, but must only prove his own theory beyond a reasonable doubt in the
face of whatever contradictory evidence the defendant provides. People v Quinn, 219 Mich App 571,
574; 557 NW2d 151 (1996).

In order to prove the gatutory crime of illegaly possessng with intent to deliver less than 50
grams of a mixture containing a controlled substance, cocaine in this case, the prosecutor must prove
each of the following four ements. (1) that cocaine was recovered, (2) the mixture in which the
cocane is contained weighs less than fifty grams, (3) defendant’s possession of the substance was not
authorized, and (4) defendant knowingly possessed the cocaine with the intent to deliver it. Wolfe,
supra at 516-517. On gpped, defendant has chdlenged only the fourth dement of the offense.
Defendant argues that he did not knowingly possess the cocaine or intend to deliver it to another
person. This dement of the offense has two components, possesson and intent, which will be
considered separately. Id. at 519.

Because possesson may be ether actual or constructive, possession of a controlled substance
does not require a person to have actua physical possession to be guilty of possessing it. 1d. at 519-
520. Also, possesson does not require ownership of the controlled substance. 1d. at 520.
Furthermore, “ possesson may be joint, with more than one person actualy or constructively possessing
a controlled substance.” 1d. In this case, there was no direct evidence at trid that defendant actudly
possessed the cocaine because the cocaine was found on the floor of defendant’s car in a pack of
cigarettes. However, congtructive possession requires only that defendant “had the right to exercise
control of the cocaine and knew that it was present.” 1d., quoting People v Germaine, 234 Mich 623,
627, 208 NW 705 (1926). Congructive possession exists when the totdity of the circumstances
indicates a sufficient nexus between the defendant and the contraband to support the inference that the
defendant exercised dominion and control over the substance. Wolfe, supra at 521. “Congtructive
possession may be demonstrated by direct or circumstantia evidence that the defendant had the power
to dispose of the drug, . . . or that the defendant had the * exclusive control or dominion over property
on which narcotics are found.”” Id., quoting United States v Rackley, 742 F2d 1266, 1272 (CA 11,
1984).

Here, severd factors linked defendant with the cocaine that was found in the car. Fird,
athough the car in which the cocaine was found was a rental vehicle, defendant was the driver a the
time the cocaine was found and had “exclusive control and dominion over the property on which the
cocaine was found.” Also, it was defendant who accelerated the vehicle when the police turned on their
overhead lights in an attempt to stop the vehicle and it was defendant’ s actions which required police to
physicaly block the vehicle from the front and back to get it to sop. Therefore, arationd jury could
logicdly have inferred from dl the circumstances that, among those found in the vehicle, defendant was
the one with control over the premises. There was dso evidence that defendant was seen reaching into
the back seat and behind his seat in the exact location where the cocaine was found. Therefore, a
rationd jury could logicaly have inferred that defendant knew that the cocaine was present.



In order to prove intent to deliver, it is not necessary to prove actud ddivery. Wolfe, supra at
524. “Intent to ddiver has been inferred from the quantity of narcotics in a defendant’s possession,
from the way in which those narcotics are packaged, and from other circumstances surrounding the
arest.” Id. “Possession with intent to deliver can be established by circumstantia evidence and
reasonable inferences arising from that evidence, just asit can be established by direct evidence” 1d. at
526. Here, 30 to 40 pieces of crack cocaine which had a street value of between $600 and $800 were
found in defendant’s possesson. A police officer tedtified that this is too large an amount for someone
to carry on himsdlf for persona use as the average user would have one or two pieces on his person at
a time. Based upon te amount of cocaine and the fact that no glass pipes or other pargpherndia
typicaly used to smoke cocaine were found, it was logicd for the jury to conclude that defendant
possessed the cocaine with the intent of sdlling it. Therefore, based on a review of the evidence, the
jury could have rationaly concluded that defendant’s guilt of possesson with the intent to deliver less
than fifty grams of cocaine had been proven beyond a reasonable doubt.

Defendant next argues that he received ineffective assistance of counsel because counsd failed
to move for suppression of evidence recovered as the result of anillegal seizure. Defendant’ s argument
fals because, as discussed above, the search and seizure did not violate defendant’s condtitutional
rights. Therefore, any motion to suppress the evidence would have been meritless. Counsd is not
required to argue a frivolous or meritless motion. People v Darden, 230 Mich App 597, 605; 585
NW2d 27 (1998). Defendant aso argues that he received ineffective assstance of counsdl because
counsd falled to move for a directed verdict where there was insufficient evidence to convict defendant.
This argument, however, aso fails on the same basis.

Affirmed.

/s Jane E. Markey
/9 William B. Murphy
/Y Robert B. Burns



