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PER CURIAM.

Defendant gppeds as of right from his jury-trid convictions of fdony murder, MCL
750.316(1)(b); MSA 28.548(1)(b), first-degree crimina sexua conduct (CSC), MCL 750.520b(1)(a);
MSA 28.788(2)(1)(a), and first-degree child abuse, MCL 750.136b(2); MSA 28.331(2)(2).
Defendant was sentenced to terms of imprisonment of life without the possibility of parole for the felony-
murder conviction, forty to eighty years for the CSC conviction, and ten to fifteen years for the child-
abuse conviction. We affirm defendant’s conviction of felony murder, but we vacate the CSC and
child-abuse convictions as violative of double jeopardy, being predicate feonies for the felony-murder
conviction.

Defendant was accused of sexudly penetrating and causing a massive head injury to the victim,
a thirteenrmonth-old girl that defendant was baby-sitting on September 10, 1997. The victim suffered
tears and bruisng to her rectd areg, retind hemorrhaging, and brain damage from blunt-force head
trauma. The victim never regained consciousness from the head injury, and she was pronounced dead
two days later.

Defendant was afriend of the victim's mother, Janie Irvine, and began baby-Stting the victim on
September 4, 1997. On September 10, 1997, Janie recelved a telephone cal from defendant, who
sad that the victim had dipped in water in the halway, fdlen, and hit her head. Defendant said that she
was unconscious, but still breething. Janie told defendant to call 911.

At about 11:00 am., paramedics were dispatched to Jani€’ s resdence. They found the victim
lying on adaybed. She was ashen colored, with bluish lips and purple fingertips. She was unresponsive
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to simuli. The paramedics discovered a bruise on the back of her head. Defendant explained the
bruise by tdling them that the victim had dipped, fdlen, and hit her head. The victim was transported to
Caro Community Hospitd, then sent to St. Luke' s Hospital in Saginaw.

Defendant went to the hospitdl, as well. He told some of the victin's family members that she
fdl and hit her head. He said that she dipped on water while running in the halway. Defendant told one
family member that she hit her head on the washing machine, but then he said it was the dryer, and then
he sad it was the furnace.

Dr. Dennis Cotcamp, Medica Director of the Pediatric Intensve Care Unit at St. Luke's
Hospital, tedtified that a cat scan reveded a severe globa brain injury to the victim. She dso suffered
bilaterd retind hemorrhaging, meaning bleeding in the back of both her eyebdls. Dr. Cotcamp
concluded that the victim's head injury was inconsstent with a dip and fal accident, and that the force
needed to inflict her head injury was the equivaent of a high-gpeed automobile accident or afdl from a
third- or fourth-floor window onto a hard surface.

Dr. Kristan Outwater, Pediatric Critical Care Specidist at St. Luke' s Hospital, testified that the
victim was essentidly brain dead upon arriva a . Luke's. She suffered swdling and bleeding in her
brain, as well as retind bleeding. Dr. Outwater aso concluded that the victim's head injury was
inconggtent with adip and fal accident, and that the injury would be more consstent with an adult usng
al his force to dam a child's head into awall. Dr. Outwater aso discovered trauma to the victim's
rectal area. Her rectal opening was bruised and torn. The rectd trauma appeared to be recently
suffered, and it was consstent with the forceful, perhaps repeated, insertion or partid insertion of an
adult penis.

Dr. Kanu Virani, the Oakland County Deputy Chief Medical Examiner, performed an autopsy
on the victim. He concluded that the cause of death was blunt-force head trauma and that the manner
of deasth was homicide. The severity of the victim's head injury indicated that she had not suffered a
normd dip and fal accident. Rather, the force needed to inflict the injury was the equivaent of an
automobile accident or afal from abuilding.

DNA evidence was taken from the victim and from samples of defendant’s clothing. The
victim's blood was found on defendant’s boxer shorts and in the hdlway. Also, a semen dain on
defendant’ s boxer shorts contained sperm that was consistent with defendant’s and a mixture of fluid
that contained DNA consstent with both the defendant and the victim.

The Michigan Family Independence Agency (FIA) was derted by the hospitd that an infant was
injured while in the care of a baby-gtter. The FIA in turn notified the Michigan State Police. Detective
Sergeant Michadl Larsen tedtified that he took multiple statements from defendant about what happened
to the victim. At the hospitd, defendant gave a handwritten statement, in which he dlamed that the
victim dipped on water and hit her head. Defendant was taken to the Frankenmuth Police Department,
where he sated that the victim had fdlen near the washing machine. After Detective Larsen told him
that his story was not consstent with the extent of the injury the victim suffered, defendant said that his
firgt account of what happened was not true. He said that the victim fell backward off the daybed while
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they were playing peek-a-boo and that she hit her head on the floor. Defendant clamed that he was
initidly dishonest because he was afraid of being blamed, since the victim was injured while playing with
him. Detective Larsen told defendant that his second account was dso inconsstent with the victim's
injury. Defendant vehemently denied sexudly assaulting the victim.  Detective Larsen arrested
defendant at the end of the interview. While driving to Caro, defendant told Detective Larsen that he
had shaken the victim for ten to fifteen minutes to try to revive her after she fdl off the daybed.

Detective Larsen examined the victim’s resdence and noted that the daybed was only twenty
inches from a carpeted floor. He was dso informed of the victim’s rectd injury. He then interviewed
defendant again, telling him that new information had been brought to his atention a the hospital and
that defendant knew what that information was. At this, defendant put his head down and slently
nodded yes. However, defendant initidly denied any type of penetration of the victim's anus.
Eventually, defendant admitted that he had inserted his finger in the victim’s anus, but stated that he did
S0 to determine whether she was condtipated. Defendant claimed that a former co-worker told him to
do this when a baby might be condtipated. However, defendant’s former co-worker testified at trid
that he had never discussed with defendant how to care for young children, and had never told
defendant to insert a finger into a child's anus to check for or to relieve condipation. Defendant told
Detective Larsen that, when he removed hisfinger, it had asmal amount of feces and blood on it, which
he wiped on the carpet.

Defendant aso told Detective Larsen that his earlier accounts of the victim's head injury were
not true. He now damed that he was swinging the victim in his arms playfully, when she dipped out of
his grasp and her head hit the wall. However, defendant then said that this story was aso not true, and
that what redlly hgppened was that he was playing with the victim on the floor, pushing and pulling her,
when her head hit the carpeted floor forcefully, knocking her unconscious. Defendant gave a
videotaped statement to this effect that was played for the jury.

Defendant’s motion for a directed verdict was denied, and defendant then presented multiple
character witnesses, including his mother and father. These witnesses testified that defendant did not
have a reputation in the community concerning truthfulness or untruthful ness, concerning being assaultive
or not being assaultive, or concerning having unusua or usua sexua practices. One witness tedtified
that defendant did have a reputation of being truthful with his friends.

Defendant tedtified at trid, claming that the victim had falen and hit her head a number of times
while he was baby-ditting her. He stated that on September 10, 1997, he was swinging her in hisarms,
when she came down too fast and her head hit atoy. Shelost consciousness, and he tried to revive her
and eventudly cdled 911. Defendant admitted that dl the previous accounts he had given about the
victim's head injury were untrue. In explaining the victim’s recta injury, defendant tedtified that he
inserted his finger in her anus to check for condtipation, since she had not had a bowel movement when
he had changed her diaper earlier. Defendant maintained that he learned this technique from his former
co-worker, even though the co-worker denied this. Defendant denied that he inserted his penisinto the
victim'sanus.



Defendant presented an expert witness, Dr. Laurence Smson, J., a forensic pathologist who
had reviewed the medica records and autopsy report in this case. Dr. Simson concluded that the
victim’s rectd injury was not savere enough to have been caused by the full insertion of an erect adult
penis. However, he dso tedtified that the mere insertion of an adult finger would not cause an injury as
serious as what the victim suffered.  Rather, some force was required to inflict this injury. Dr. Smson
could not exclude the possibility of partid penile penetration. Additiondly, Dr. Simson concurred with
the prosecutor’s expert witnesses regarding the victim's head injury. He concluded that the cause of
desth was blunt force head trauma and that the manner of death was homicide. He testified that the
head injury was not consstent with adip and fdl, or with hitting awall while playfully snvinging. Rather,
Dr. Simson concluded that the injury required mgjor force.

On gpped, defendant clams that his convictions for firs-degree CSC and first-degree child
abuse violated his congtitutiona protections against double jeopardy. US Congt, Am V; Congt 1963,
art 1, 815. Specificdly, defendant claims that because those crimes were both listed as the predicate
fdonies for his fdony-murder conviction, he could not be convicted of both felony-murder and those
predicate felonies. The prosecutor admits error. A conviction of and sentence for both felony murder
and the predicate felony congtitutes multiple punishments for the predicate fdony, in violaion of the
condtitutiona protections against double jeopardy. People v Bigelow, 229 Mich App 218, 221-222;
581 NW2d 744 (1998); People v Minor, 213 Mich App 682, 690; 541 NW2d 576 (1995).
Therefore, we vacate defendant’s first-degree CSC and first-degree child-abuse convictions and
sentences.

Defendant aso argues that the prosecutor presented insufficient evidence of the first-degree
CSC and first-degree child-abuse charges, therefore precluding a conviction of felony murder based on
these predicate felonies. When we address chalenges to the sufficiency of the evidence presented at
trid, we must view the evidence in the light most favorable to the prosecutor and determine whether a
rationd trier of fact could find that the essentid elements of the crime were proved beyond a reasonable
doubt. People v Wolfe, 440 Mich 508, 515; 489 NW2d 748, amended 441 Mich 1201 (1992). In
doing S0, we bear in mind that we must not interfere with the jury’s respongihility to weigh the evidence
and determine the credibility of testimony. Id. at 514-515. We are so mindful that the eements of a
crime may be sufficiently proved by circumstantid evidence and reasonable inferences drawn from that
evidence. People v Jolly, 442 Mich 458, 466; 502 NW2d 177 (1993).

We conclude that the prosecutor presented sufficient evidence to dlow the jury to find
defendant guilty beyond a reasonable doubt of firs-degree CSC and first-degree child abuse. First-
degree CSC is the sexua penetration of a victim under thirteen years of age. MCL 750.520b(1)(a);
MSA 28.788(2)(1)(a). The prosecutor presented evidence that the victim suffered rectal injury
consgstent with the forceful and perhaps repeated entry of an adult finger or penis. This condtitutes
sexua penetration under MCL 750.520&(1); MSA 28.783(1)(1), and it is undisputed that the victim was
under thirteen years of age. Defendant admits penetrating the victim’'s anus with his finger, but dams
that the penetration was not sexud and that he was merely checking to see whether the victim was
condtipated. However, defendant’s own expert witness testified that the insertion would have to be
forceful to have inflicted the injury the victim suffered.  Although defendant’s witness bdlieved thet the



injury was not severe enough to have been caused by the full insertion of an erect adult penis, he could
not exclude the possibility of partia insertion. Moreover, one of the prosecutor's expert withesses
testified that the victim's rectd injury was condgstent with the insertion or partid insertion of an adult
penis. The prosecutor presented sufficient evidence that defendant committed first-degree CSC. The
prosecutor need not disprove dl reasonable theories of innocence, People v Quinn, 219 Mich App
571, 574; 557 NW2d 151 (1996), and any credibility disputes between the expert witnesses was for
thejury to resolve. Wolfe, supra at 514-515.

The prosecutor aso presented sufficient evidence that defendant committed first-degree child
abuse. First-degree child abuse is knowingly or intentionaly causing serious physica or serious mentd
harm to a child. MCL 750.136b(2); MSA 28.331(2)(2). The prosecutor presented evidence that the
victim suffered a massve head injury that resulted in her death. Defendant gave various accounts of
how this injury occurred, but admitted that most of those accounts were untrue. The prosecutor
presented expert witnesses that al concluded that the victim's head injury was caused by a great
amount of force and was not the result of a norma household accident. Defendant’'s own expert
witness tedtified that the cause of death was head trauma and the manner of death was homicide.
Defendant argues that the prosecutor has not proved that he intended to cause injury to the victim.
However, intent may be inferred from the surrounding circumstances. See People v Safiedine, 163
Mich App 25, 29; 414 NW2d 143 (1987). Also, because it is difficult to prove state of mind, minimal
circumgantia evidence is required. People v Bowers, 136 Mich App 284, 297; 356 NW2d 618
(1984). The evidence presented at trid was that the victim’s injury was not accidenta, but was rather
the result of a severe amount of force, such as an adult using dl his force to dam a child's head into a
wadl. This evidence was sufficient to dlow a rationd trier of fact to infer that defendant knowingly or
intentionaly caused serious physical harm to the victim.

Defendant next argues that the fird-degree CSC statute, MCL 750.520b(1)(a); MSA
28.788(2)(1)(a), is uncondtitutiondly vague where it permits a finding a crimind culpability for a legd
act. More specificdly, defendant claims that the definition of “sexud penetration” contained in MCL
750.520a(1); MSA 28.788(1)(1), does not require the prosecutor to prove that the penetration was for a
sexua purpose. Therefore, defendant argues, the jury was permitted to convict him on the basis of his
innocent act of inserting his finger into the victim’s anus to check for condtipation. However, defendant
did not raise this argument before the trid court, and this issue is not preserved for appellate review.
People v Connor, 209 Mich App 419, 422; 531 NW2d 734 (1995). An unpreserved congtitutional
clam is forfeited, unless the defendant demondtrates that a plain (i.e., clear or obvious) error occurred
that affected the outcome of the proceedings. People v Carines, 460 Mich 750, 763-764; 597
NW2d 130 (1999). Even if the defendant demonstrates outcome-determinative plain error, reversd is
warranted only where the error resulted in the conviction of an actualy innocent defendant or where the
error serioudy affects the fairness, integrity, or public reputation of judicid proceedings. 1d. In this
case, the evidence overwhelmingly demondrated that defendant forcefully inserted ether hisfinger or his
penis into a thirteen-month-old girl, causing bruising and tearing of her rectd area. In any event, even
were we to conclude that the CSC datute is void for vagueness as gpplied to this case, the evidence
was sufficient to convict defendant of felony murder based on the predicate offense of firs-degree child



abuse. Defendant has not demondtrated plain error that was outcome determinative and has therefore
forfeited this unpreserved issue.

Defendant dso argues that the trid court’s jury ingructions were erroneous. However,
defendant did not object to the indructions given, and defendant has accordingly forfeited review of this
issue because he has not demondtrated plain error that was outcome determinative. Carines, supra at
763-764, 766. Defendant argues that it was error for the court to ingtruct the jury, “The prosecution
has introduced evidence of a statement which it clams the defendant made,” when the prosecutor
actualy introduced evidence of more than one statement. We rgject defendant’s contention that this
indruction confused the jurors, given the emphass during the entire trid on the different statements that
defendant gave. Defendant dso clams that the trid court did not sufficiently define the penetration
dement of fird-degree CSC, 0 that the jury could convict based on his innocent act of checking for
condipation. However, the court instructed the jury that the prosecutor must prove that defendant
“engaged in a sexud act” tha involved penetration. We find no plan eror in this ingtruction.
Defendant dso claims that the trid court improperly defined “serious physica harm.” However, any
departure from the statutory definition contained in MCL 750.136b(1)(e); MSA 28.331(2)(1)(e), was
minima and did not result in outcome-determinative plain error.

We rgect defendant’s clam that trid counsel was ineffective for faling to ensure that the jury
was properly ingructed. Defendant has not demonstrated that counsd’s performance “fell below an
objective standard of reasonableness, and that the representation so prejudiced defendant as to deprive
him of afar trid.” People v Pickens, 446 Mich 298, 303; 521 NW2d 797 (1994). Because the jury
ingtructions fairly presented to the jury the issues tried and sufficiently protected defendant’s rights,
People v Bartlett, 231 Mich App 139, 143-144; 585 NW2d 341 (1998), defendant was not
deprived of afair trid.

Findly, defendant argues that he was denied a far trid by improper arguments by the
prosecutor. Defendant did not object to the dleged misconduct &t trid, and the issue is unpreserved.
People v Stanaway, 446 Mich 643, 687; 521 NW2d 557 (1994); People v Messenger, 221 Mich
App 171, 179; 561 NW2d 463 (1997). Defendant has therefore forfeited this claim absent outcome-
determinative plain error. Carines, supra at 763-764. We review clams of prosecutorial misconduct
by examining the remarks in context to determine whether the defendant received a fair and impartid
trid. People v Paquette, 214 Mich App 336, 342; 543 NW2d 342 (1995). We conclude that
defendant received afair and impartid tria, and we find no outcome- determinative plain error.

Defendant claims that it was improper for the prosecutor to dicit sympathy for the victim.
Although the prosecutor may not make gppeds to the jury for sympathy with the victim, People v
Swartz, 171 Mich App 364, 372; 429 NW2d 905 (1988), the remarks defendant cites “were not
blatant gppedls to the jury’s sympathy and were not so inflammatory that defendant was prejudiced.”
People v Mayhew, 236 Mich App 112, 123; 600 NW2d 370 (1999). Rather, the display of the
victim's photograph was only a brief part of the prosecutor's comments. 1d. Any possible prgudice
could have been cured by an ingtruction had defendant objected. 1d.



Defendant also clams that the prosecutor improperly denigrated defendant by referring to him
asaliar. However, the prosecutor was merely arguing from the facts that defendant was not worthy of
belief. Thiswas a proper argument. People v Launsburry, 217 Mich App 358, 361; 551 Nw2d 460
(1996). Defendant dso argues that the prosecutor improperly vouched for the credibility of the police
witness. However, the prosecutor was not persondly vouching for the witness's credibility, but was
arguing from the facts that the witness was credible. People v Howard, 226 Mich App 528, 548; 575
Nw2d 16 (1998). Moreover, the comments were a response to defense counsdl’s attack on the
manner of the police investigation. Even an otherwise improper remark by the prosecutor “may not rise
to an error requiring reversal when the prosecutor is responding to the defense counsd’s argument.”
People v Kennebrew, 220 Mich App 601, 608; 560 NW2d 354 (1996). Defendant has not
demondtrated that he was denied a fair and impartia tria by the prosecutor's remarks. Paquette,
Supra at 342.

Defendant’ s felony-murder conviction and sentence is affirmed. Defendant’ s first-degree CSC
and firg-degree child-abuse convictions and sentences are vacated.
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