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PER CURIAM.

Following ajury trid, defendant was convicted of possesson with intent to ddiver less than fifty
grams of heroin, MCL 333.7401(2)(a)(iv); MSA 14.15(7401)(2)(a)(iv), and possession of marijuana,
MCL 333.7403(2)(d); MSA 14.15(7403)(2)(d). Theresafter, defendant pleaded no contest to two
counts of possession of a firearm by a fdon, MCL 750.224f; MSA 28.421(6). Defendant was
sentenced as a fourth habitua offender, MCL 769.12; MSA 281084, to Sx to twenty years
imprisonment on the possession with intent to deliver less than fifty grams of heroin conviction, one year
in the county jall on the possesson of marijuana conviction and fourteen months to fifteen years
imprisonment on both possesson of a firearm by a felon convictions. Defendant's sentences on the
firearm convictions are to be served concurrently, but consecutive to the sentences on the narcotics
charges. All sentences are to be served consecutively to an unrelated federa sentence being served by
defendant at the time of these convictions. Defendant gppeds as of right. We affirm.

On August 5, 1994, police officers went to a residence a 233 EIm in Pontiac to execute a
search warrant. On prior occasions, two vehicles owned by defendant and registered at that address
were seen parked in front of the house. On the date in question, only one of defendant’s vehicles was
present. The officers decided to walit for defendant’ s second vehicle to return. While they waited, they
observed a man, later identified as Eddie Otis Williams, exit the house, stland on the porch and then
reenter the house severd times. Defendant eventually returned, but |eft soon after in a car with Williams.
The police stopped the car a short distance from the house and detained both men.  Williams was
released after the police determined he lived in Detroit. Upon searching the residence at 223 Elm, the
police found 3.754 grams of herain, .24 grams of marijuana, severa firearms and $1,160 cash. They



aso found an eectronic scae containing a white powder resdue, drug packaging materid and drug
ledgers. Severd hills and other items bearing defendant’s name were found inside the house. No
evidence was found suggesting anyone, aside from defendant, lived in the house.

The trid court granted defendant’s pretrial motion to sever the information and to try the drug
and wegpon charges separately. Defendant’s issues on gpped chdlenge only his convictions on the
drug charges.

Defendant first argues that his convictions should be reversed due to aviolation of the Interstate
Agreement on Detainers (IAD), MCL 780.601; MSA 4.147(1). Wedisagree. Statutory interpretation
and gpplication is a question of law that is reviewed de novo on gpped. People v Webb, 458 Mich
265, 274; 580 Nw2d 884 (1998). The IAD is an agreement between the State of Michigan and other
jurisdictions setting the procedure by which a prisoner convicted and imprisoned in one jurisdiction may
be brought to trid on outstanding charges in another jurisdiction. Asidentified by Article | of the IAD,
the purpose of the agreement is to avoid uncertainties that obstruct prisoner trestment programs and
rehabilitation by encouraging the expeditious and orderly disposition of charges pending agangt
prisoners. Article VIII provides that the IAD is to be liberdly construed so as to effectuate its
purposes. Articlelll in part provides:

(8 Whenever a person has entered upon a term of imprisonment in a pend or
correctiona indtitution of a party ate, and whenever during the continuance of the term
of imprisonment there is pending in any other paty date any untried indictment,
information or complaint on the basis of which a detainer has been lodged againg the
prisoner, he shal be brought to trid within one hundred eighty days after he shdl have
caused to be ddivered to the prosecuting officer and the appropriate court of the
prosecuting officers jurisdiction written notice of the place of his imprisonment and his
request for a final digposition to be made d the indictment, information or complaint:
Provided that for good cause shown in open court, the prisoner or his counsel being
present, the court having jurisdiction of the matter may grant any necessary or
reasonable continuance. The request of the prisoner shdl be accompanied by a
certificate of the gppropriate officid having custody of the prisoner, sating the term of
commitment under which the prisoner is being held, the time dready served, the time
remaining to be served on the sentence, the amount of good time earned, the time of
parole digibility of the prisoner, and any decisons of the sate parole agency reating to
the prisoner.

Article IV in part provides.

(e If trid is not had on any indictment, information or complaint contemplated
hereby prior to the prisoner's being returned to the origind place of imprisonment
pursuant to Article V(€) hereof, such indictment, information or complaint shal not be of
any further force or effect, and the court shal enter an order dismissing the same with
prejudice.



Here, defendant claims that the IAD was violated when he was removed from afederd prison in Milan,
Michigan, where he was serving a prior conviction, brought to state court to face the present charges
and returned to federd prison before the completion of histrid. However, there is no indication that a
detainer was lodged againgt defendant so asto implicate the IAD.

“Detane” is not specificdly defined within the IAD, but “has generdly been recognized to
mean written natification filed with the indtitution in which a prisoner is serving a sentence advising thet
the prisoner is wanted to face pending charges in the notifying state” People v Gallego, 199 Mich
App 566, 574; 502 NW2d 358 (1993); see also People v McLemore, 411 Mich 691, 692 n 2; 311
NW2d 720 (1981); People v Wilden (On Rehearing), 197 Mich App 533, 537; 496 NwW2d 801
(1992). The prosecution has, at dl times, asserted that defendant was brought from federa prison to
face the present charges by way of awrit of habeas corpus. Defendant has not disputed that clam. In
McLemore, the Michigan Supreme Court held that a “writ of habeas corpus ad prosequendum” does
not condtitute a detainer within the meaning of the IAD. The Court Sated:

We conclude that the writ of habeas corpus ad prosequendum remains available
as means for a Sate to seek temporary custody of an accused incarcerated in another
jurisdiction. The decison by federal authorities to honor a writ in the absence of a
detainer as a matter of comity does not trigger the provisons of the agreement. Since
the prosecution in the ingtant case obtained temporary custody as a result of the writ
and no detainer had been lodged againg the defendant, the time provision for trid in
Artide 1V(c) isingpplicable. [McLemore, supra at 694.]

Given that there is nothing to indicate a detainer was lodged againgt defendant in the present case, the
IAD does not apply. Gallego, supra at 574; Wilden, supra at 538.1 Moreover, thereis no indication
that defendant complied with the requirements of Article I11 by sending notice to the prosecution that he
was in custody and wished to have the present charges finaly disposed of, or that defendant’s transfer
out of federa prison interrupted any rehabilitation program.? Accordingly, defendant’ s transfer did not
frustrate the purpose of the IAD.

Defendant argues next that he was denied a fair trid when the prosecution dicited testimony
regarding the contents of a resume found during the search of the house and when it referenced the
resume during its closng argument. Defendant failed to object to any aleged improper reference to the
resume and, therefore, these arguments were not preserved for our review. People v Stanaway, 446
Mich 643, 687; 521 NW2d 557 (1994); People v Cooper, 236 Mich App 643, 650; 601 NW2d
409 (1999). We refuse to review the unpreserved dleged instance of prosecutoria misconduct
because a cautionary instruction could have cured any error resulting from the prosecution’s statement
regarding the resume and failure to review the issue would not result in a miscarriage of judtice.
Stanaway, supra at 687; Cooper, supra at 650.

Defendant’s additiond falure to object to the admission of the resume, or to testimony
regarding its contents, requires that our review of his clam that such evidence was erroneoudy admitted
is only for manifest injustice. People v Ramsdell, 230 Mich App 386, 404; 585 NW2d 1 (1998). A
copy of the resume bearing defendant’s name and stating that defendant had 250 hours experience as
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both a drug counsdlor and AA chairman was found ingde a spird notebook that the police believed to
be a drug ledger. The ledger containing the resume was admitted into evidence at trid. Generdly, al
relevant evidence is admissible, and irrdlevant evidence is not. MRE 402; People v Sarr, 457 Mich
490, 497; 577 NW2d 673 (1998). Evidenceisreevant if it has any tendency to make the existence of
afact which is of consegquence to the action more probable or less probable than it would be without
the evidence. MRE 401; People v Crawford, 458 Mich 376, 388; 582 NW2d 785 (1998). Here,
defendant did not have actud possession of the drugs. The resume, which tended to prove that he lived
at the house subject to the raid and had congtructive possession of the drugs found therein, was thus
relevant to proving defendant committed the crimes.

Sgnificant other evidence suggesting defendant lived in the house was aso introduced, including
bills, a video card, magazines and a credit card dip thet al bore defendant’s name and/or address at
223 EIm. Moreover, the sgnificant quantity of heroin, the scde, packaging materias, ledgers and
firearms dl suggested defendant conducted a drug trafficking operation. Therefore, to the extent it was
error to admit testimony regarding defendant’s prior experience, which evidence did not tend to prove
any element of the crimes charged, such error does not require reversa because substantia other
evidence supports defendant’s convictions and because the aror did not serioudy affect the fairness,
integrity, or public reputation of judicid proceedings. People v Carines, 460 Mich 750, 763-764,
774; 597 NW2d 130 (1999). Defendant’s additiond claim that the resume and testimony regarding its
contents were inadmissible under MRE 404(a) is aso meritless. Such evidence was not character
evidence admitted to prove that defendant had a predisposition to commit the present crimes.
Accordingly, admisson of the resume and testimony regarding its contents did rot cause manifest
injugice. Ramsdell, supra.

To the extent defendant clams that his trid counsd’s falure to preserve these arguments
condtituted ineffective assistance of counsd, defendant did not raise the issue of ineffective assstance
below and we review the clam only insofar as dleged deficiencies in trid counsd’s performance are
apparent from the lower court record. People v Williams, 223 Mich App 409, 414; 566 NW2d 649
(1997); People v Oswald (After Remand), 188 Mich App 1, 13; 469 NW2d 306 (1991). Effective
assstance of counsd is presumed, and the defendant bears a heavy burden of proving otherwise.
Sanaway, supra at 687; People v Rockey, 237 Mich App 74, 76; 601 NW2d 887 (1999). Here,
given the subgtantia evidence of defendant’s guilt, there is no reasonable probability that, but for
defendant’s trid counsd’s failure to lodge an objection to the admission of the resume or testimony
regarding the resume, the result of the proceeding would have been different. Stanaway, supra at 687-
688; People v Poole, 218 Mich App 702, 717-718; 555 NW2d 485 (1996). Defendant's clam
dleging ineffective assstance is accordingly without meit.

Defendant next contends that the trid court erred in denying his motion for midria, a motion
based on the clam that his Ffth Amendment right againg sdf-incrimination was violated when the
prosecution dicited testimony indicating that defendant spoke with the police while he was in jall. We
disagree. Wereview atrid court’s ruling on amotion for amigtria for an abuse of discretion. People v
Griffin, 235 Mich App 27, 36; 597 Nw2d 176 (1999). An abuse of discretion occurs when denia of
amotion has deprived the defendant of a far and impartid trid. People v Wolverton, 227 Mich App



72, 75; 574 NwW2d 703 (1997). In the present case, before tria the court granted defendant’ s motion
to suppress a satement he gave to the palice, ruling that the statement could only be used to impeach
defendant if he chose to testify. At trid, during the prosecution’s questioning of ATF Specid Agent Jeff
Maggard, the following exchange occurred:

Q. All right. Now when - - based upon your experience as an officer, when somebody
isauser, can - - aus of heroin, can you tell, physicaly?

A. There - - if they don't get ther - - their fix, there will be areaction. We just had
one up north where we arrested a user in possession of firearms with the heroin in
his pocket. He had not had a chance to use it yet. And by the time we got him
down to the jail they would not take him because he was having areaction. And he
had to be watched & a hospital dl night until the next day when the jall would
actudly take him.

Q. Now being the officer in this case, did you observe that Mr. Foster had any kind of
reac - - thistype of reaction?

A. No, | did not. And | taked to Mr. Foster the next Tuesday a the jail and he
seemed to be as cam as heis now.

Following this testimony, defendant moved for midrid, cdlaming Agent Maggard's statement that he
“talked 0" defendant violated the pretrial order and defendant's Fifth Amendment right againgt self-
incrimination.  The trid court disagreed, noting that no specific didogue between defendant and the
officers was disclosed and ruling thet the testimony did not deprive defendant afair trid.

We conclude that the trid court’s ruling was proper. Agent Maggard did not testify to any
specific satement made by defendant and his mere statement that he “talked to” defendant did not
cause jurors to infer that defendant refused to talk to the police or confessed to the crimes. Not every
mention of an ingppropriate subject warrants a migrid. Griffin, supra at 36. It isapparent that when
Agent Maggard volunteered the complained-of response the prosecution was merdly seeking to dicit
testimony regarding defendant’ s physica appearance in order to show that defendant was not, himsdlf, a
heroin user. The jury was ingructed that defendant had the absolute right not to testify and that his
decison not to testify must not affect the verdict. Under such circumstances, Agent Maggard's
testimony did not deprive defendant afair trid.

Defendant argues further that the trid court erred in denying his motion to suppress evidence
regarding the search warrant and that the court erred in admitting testimony regarding the contents of the
search warrant, hearsay statements of the police' s informant and firearms that were found in the house.
Defendant dso clams that the trid court erroneoudy denied his request to compel the prosecution to
produce the informant at tria for cross-examination. We disagree with each of defendant’s arguments
in regard to thisissue.



We review atrid court’s decison on a motion to suppress evidence on lega grounds for clear
error. People v McElhaney, 215 Mich App 269, 273; 545 NwW2d 18 (1996). A finding is clearly
erroneous if it leaves this Court with a definite and firm conviction that a mistake has been made. 1d.
We will not disturb atrid court's decison to admit evidence absent aclear abuse of discretion. Starr,
supra a 494. An abuse of discretion will be found only if an unprgudiced person, consdering the facts
on which the tria court acted, would say that there was no judtification or excuse for the ruling made.
People v Reigle, 223 Mich App 34, 37; 566 NW2d 21 (1997). A trid court’s decison on whether an
informant must be produced to testify at trid is reviewed for an abuse of discretion. People v Thomas,
174 Mich App 411, 416; 436 NW2d 687 (1989). Here, the trid court properly denied defendant’s
pretrid motion to exclude dl evidence referring to the search warrant.  The fact that the police had a
warrant to search the resdence at 223 EIm was relevant to explaining how the police were alowed to
enter the resdence. Accordingly, the court's ruling presents no clear error. McElhaney, supra.
Furthermore, contrary to defendant’s claim on gppedl, no testimony &t trid referenced the contents of
the search warrant or hearsay statements of an informant. At most, Redford Police Officer James
Turner tetified briefly as to the procedure for obtaining awarrant. He did not testify to anything he was
told by an informant, but instead merely answered affirmatively the prosecution’s question whether he
darted to investigate defendant after he received “some kind of information that led [him] to believe that
[he] should dart invedtigating a - - somebody named Joseph Foster at 223 Elm.” Consequently,
production of the informant at trid was not “essentid to a fair determination of a cause,” and the trid
court acted within its discretion in denying defendant’s request to have the informant produced.
Thomas, supra a 416. Insofar as defendant argues that severa firearms found insde the residence
were erroneoudy admitted, this argument is likewise meritless.  The firearms were relevant to prove
defendant had the intent to didtribute the drugs. It was reasonable to infer from the presence of gunsin
the vicinity of the drugs and packaging materid that defendant possessed the guns to protect his drug
operation.

Defendant next argues that the cumulative effect of severa improper comments by the
prosecution during its dlosing argument and its rebuttd to defendant’s closing argument denied him afar
trid. We disagree. Defendant first claims that the following statement by the prosecution was improper
because the resume had not been admitted into evidence:

Good morning, ladies and gentlemen. Y ou know, it's dways disturbing when a
member of our society decides to sel drugs to people. But it's even more disturbing
when that member of society is actudly a drug counsdor. The Defendant in this case
had that position. He had that position of trust and authority - -

The resume was admitted as part of one of the ledgers that was seized from the house. Therefore, the
prosecution’s complained-of reference to the resume was nat, itself, improper. Defendant dso clams
that the prosecution improperly referenced the contents of the search warrant during its explanation of
why a key to the house was not seized. During its rebuttal to defendant’s closing argument, the
prosecution stated, in part:

Let metak to you about a point that the Defense attorney just brought up about
the key. Let me tel you, when you execute a search warrant, there are certain things
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that you can confiscate and certain things that you can't, and the officers told you about
that.

The search warrant specificdly, the order that the judge dgns, tdls you what
you take. And it says you can take drugs, evidence of drug trafficking, which isdl this
stuff, and proofs of resdency.

Those statements were a proper response to defendant’ s argument that the police' s failure to recover a
key to the house indicated they did not conduct a proper investigation. See People v Green, 228 Mich
App 684, 693; 580 NW2d 444 (1998). Such statements did not deny defendant a fair and impartia

trid. People v Reid, 233 Mich App 457, 466; 592 NW2d 767 (1999); People v Paquette, 214
Mich App 336, 342; 543 NW2d 342 (1995). Defendant failed to object to the prosecution’s

satements that defense counsd's argument involved “red herrings’ and “smoke screens’ and did not
object to an aleged civic duty argument by the prosecution that referenced the police' s action of taking
a “drug deder out of the community.” Those unpreserved ingtances of aleged misconduct could have
been cured by cautionary ingructions below and falure to review the issues would not result in manifest
injugice. Thus, we decline any further review. Stanaway, supra at 687; Cooper, supra at 650.

Defendant dso contends that the trid court erred in faling to completely ingtruct the jury
regarding condructive possesson. We disagree. We review jury indructions in thelr entirety to
determine whether the trid court committed error requiring reversad. People v Piper, 223 Mich App
642, 648; 567 NW2d 483 (1997). Even if somewhat imperfect, instructions do not creste error if they
fairly presented the issues to be tried and sufficiently protected the defendant’ srights. People v Davis,
216 Mich App 47, 54; 549 NW2d 1 (1996). Here, thetrid court gave adequate instructions regarding
possession. The jury was apprised of the difference between actua and constructive possesson. The
tria court dso diginguished between sole and joint possesson. Overdl, the indructions clearly
gpprised the jury that it must find that defendant controlled or had a right to control the contraband in
order to find him guilty of the charges. A jury is generdly presumed to have followed the trid court’s
indructions. People v Graves, 458 Mich 476, 486; 581 NW2d 229 (1998). Defendant claims that
the jury should additiondly have been ingtructed that a person’s presence in the vicinity where drugs are
found is, by itsdf, insufficient to prove congtruction possession. The evidence indicates defendant was
not present where the drugs were found, but instead was arrested after he and Williams lft the house in
acar. Therefore, such an ingtruction was not pertinent to the present case and it was not necessary to
include such an ingruction.

Findly, defendant argues that there was insufficient evidence to support his conviction for
possession of a controlled substance with intent to deliver. We dissgree. When reviewing the
aufficiency of the evidence in acrimind case, this Court must view the evidence in alight most favorable
to the prosecution and determine whether arationd trier of fact could find that the essentid eements of
the crime were proven beyond a reasonable doubt. Griffin, supra a 31. To prove possession with
intent to ddiver less than fifty grams of a controlled substance, the prosecution must show that: (1) the
substance in the defendant’s control was a controlled substance; (2) the amount of the substance found
weighed less than fifty grams; (3) the defendant’ s possession of the substance was unauthorized; (4) the
defendant knowingly possessed the substance with an intent to deliver. See People v Wolfe, 440 Mich
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508, 516-517; 489 NW2d 748 (1992). In the present case, defendant challenges the sufficiency of the
evidence only with respect to the fina eement. That fina eement involves two components, possession
and intent. 1d. a 519. Physca possesson is not required to find an individua guilty of possessng a
controlled substance. People v Fetterley, 229 Mich App 511, 515; 583 NW2d 199 (1998).
“Possession may be ether actua or congtructive, and may be joint as wel as exclusve” Id. A
defendant may be said to have condructive possesson of contraband when the totdity of the
circumstances indicate a sufficient nexus between the defendant and the contraband. Wolfe, supra at
521. “The essentid question is whether the defendant had dominion or control over the controlled
substance.” Fetterley, supra at 515. It is not necessary that an individud own the premises where
narcotics are found, or that he be the actual owner of the recovered substance. see Wolfe, supra at
520-524. Possession with intent to deiver may be proved by circumstantid evidence and inferences
arisng therefrom. |d. at 526; Fetterley, supra at 515.

Here, Officer Turner’ s testimony suggested two vehicles owned by defendant were registered at
223 Elm, Pontiac, and were the only vehicles seen a the house on aregular basis. The severa pieces
of evidence bearing defendant’s name that were found insde the house suggested the seized items
belonged to defendant. In particular, the bills addressed to defendant at 223 EIm, as well as the video
card found ingde the firg-floor bedroom, suggested defendant lived in the house. Magazines bearing
defendant’ s name and address and a credit card dip made out to defendant at 223 EIm were found
ingde a black, leather bag that contained the eleven packets of heroin. Such evidence suggested
defendant exercised dominion and control over that heroin. The resume found inside one of the ledgers
a0 provided evidence of defendant’s ownership. The severd items bearing defendant’s name dso
suggested that he possessed the additiona quantity of heroin in a yellow coin envelope, marijuana that
was found in two shoe boxes and the gun found under a bed in the firgt-floor bedroom. Aside from
tesimony regarding Williams presence at the house on the day of the raid, there was no evidence
suggesting anyone other than defendant lived in the house or owned the items found insde.

Actud ddivery of narcotics is not required to prove intent to deliver. Wolfe, supra at 524.
Intent to ddliver may be inferred from the quantity of drugs the defendant possesses, the packaging of
the narcotics and other circumstances surrounding the arrest. 1d. In the present case, officers testified
that the quantity of heroin found suggested it was part of a drug trafficking operation as opposed to
being kept for persond use. The seizure of items such as ledgers documenting drug sdes, a scae, a
bottle of lactose, bags, gloves and magazines used for packaging, significant amounts of money and guns
suggested defendant intended to sdll the heroin.  The packaging of part of the heroin into deven
separate packets was aso evidence of an intent to deliver. The police did not find parapherndia that
would suggest the occupant of the house possessed the heroin for persona use.

Defendant’s clam that Williams presence at the house prior to the raid precludes a finding that
defendant possessed the drugs is meritless. “[T]he prosecution need not negate every reasonable
theory of innocence, but must only prove its own theory beyond a reasonable doubt in the face of
whatever contradictory evidence is presented.” Fetterley, supra a 517. Despite Williams' aleged
involvement, the aforementioned evidence, viewed in light most favorable to the prosecution, dlowed
for the reasonable inference that defendant exerted dominion and control



over the items found ingde the house and intended to ddiver the heroin that was seized. Therefore,
there was sufficient evidence to find that defendant committed the charged crimes.

Affirmed.

/9 William B. Murphy
/9 Harold Hood
/9 E. Thomeas Fitzgerdd

! The fact thet it is not clear thet the writ in the present case was specifically termed “ad prosequendum”
does not alter that concluson. See Wilden, supra at 538.

2 Defendant hes not disputed the prosecution’'s cdaims that defendant had not yet begun any
rehabilitative program in the Milan facility and that he would only enter such programs following his
pending trandfer to afederd facility in Pennsylvania



