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PER CURIAM.

Respondent gppedls as of right from the probate court order imposing a surcharge againgt himin
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the amount of offer of judgment sanctions against the estate of Louis F. Lanier. Wereverse.

During the time that respondent served as temporary persona representative of Lanier’s edtate,
he oversaw the progress of the estate’'s medica mdpractice clam againg William Beaumont Hospitd
(Beaumont). The case mediated for $25,000; respondent accepted the award, but Besumont rejected
it. Beaumont then made an offer of judgment in the amount of $3,000. Respondent testified, and
petitioner has presented no contradictory evidence, that the attorney handling the mapractice action
never told him of the offer of judgment. The estate did not respond to the offer of judgment, which
congtituted a regjection pursuant to MCR 2.405(C)(2). At trid, the jury returned a verdict of no cause
of action in favor of Beaumont. The hospitd’s motion for costs and attorney fees pursuant to MCR
2.405(D)(1) was eventualy settled for $10,636.70. Petitioner, as successor persona representative of

Lanier's etate, asked the probate



court to surcharge respondent for his failure to notify the heirs of the $3,000 offer. The probate court
ordered respondent to reimburse the estate in the amount of $10,636.70.

In his sole issue on appedl, respondent contends that the probate cout erred in assessing a
surcharge againg him in the amount of offer of judgment sanctions assessed againgt the estate. We
review the probate court’ s decision to assess a surcharge againgt a persona representative for an abuse
of discretion. SeeInre Thacker Estate, 137 Mich App 253, 264; 358 NW2d 342 (1984).

We conclude that the probate court abused its discretion in imposing a surcharge againgt
respondent for the offer of judgment sanctions. The Revised Probate Code provides that “[a]n
independent persond representative shal not be surcharged for any good faith act of adminigtration or
digtribution if the act in question was authorized at the time.” MCL 700.343(1); MSA 27.5343(1).
MCL 700.175; MSA 27.5175 expresdy gives a temporary persona representative the authority to
commence or maintain alawsuit as persona representative of the etate.

In assessing the surcharge againgt him, the probate court concluded that respondent failed to
fulfill his“duty to be aware of what action was being taken on the estate’ s behaf.” We disagree. There
is no evidence in the record that respondent was derdlict in atending to his responsbilities concerning
the malpractice action." However, respondent’s undisputed testimony indicates that he was never told
of Beaumont's offer of judgment. Respondent was not required to periodically contact the attorney
handling the malpractice action to find out if Beaumont had made any settlement offers; as the probate
court recognized, pursuant to MRPC 1.4(a), a lawyer is required to notify the client promptly of al
seitlement offers? The record is silent regarding the attorney’ s failure to notify respondent of the offer
of judgment. Under these facts, we cannot find that respondent violated any duty to the estate.

The probate court also faulted respondent for failing to relay the settlement offer to Lanier's
heirs. However, it was undisputed that respondent was not told of the offer of judgment. Respondent
can hardly be blamed for failing to inform others of facts of which he was not aware. In any case, the
probate court erred in concluding that respondent had a duty to consult Lanier’s heirs with regard to the
offer of judgment. As an independent persond representative, respondent had the authority to make
decisons regarding settlement of decedent’s claims and was not obligated to obtain the consent of the
heirs or any other interested persons. See In re Merry Estate, 174 Mich App 627, 633; 436 Nw2d
421 (1989).

Findly, to the extent that the probate court assessed the surcharge against respondent because
of respondent’s admission that he would have regjected the offer of judgment without consulting the
heirs, we conclude that the court abused its discretion. First, a persona representative can only be
surcharged for what he actudly did; it is not gppropriate to pendize him for what he stated that he
would have done under different circumstances. In addition, there is no indication that respondent’s
hypotheticad regjection of the offer of judgment would have been



in bad faith. See MCL 700.343(1); MSA 27.5343(1). In light of the $25,000 mediation evauation, it
would not be inherently unreasonable to rgject a $3,000 offer of judgment.®

Reversed.

/9 Mark J. Cavanagh
/9 Helene N. White
/9 Michadl J. Tabot

! For example, respondent testified that he engaged in extensive discussions with counsel with regard to
the mediation evauation.

2 However, the probate court was mistaken in citing MRPC 1.4(a) in support d the statement that
respondent would have violated his duty as an atorney by rgecting the offer of judgment without
consulting the interested parties. Respondent’s* client” was the estate.

% We find the probate court’s reliance on In re Cain Estate, 147 Mich App 615; 382 NW2d 829
(1985), to be misplaced. In that case, this Court essentialy stated that where a personal representative,
acting in good faith, has mistakenly taken assets from the estate, and the error cannot be corrected, the
appropriate remedy is surcharge of the persona representative. See id. at 621-622. In re Cain
Estate does not gpply to a Stuation where a personal representative makes a good-fath judgment call
which is found, with the benefit of hindsight, to be the wrong decision.



