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PER CURIAM.

In this action for firg-party no-fault benefits, plaintiff gopeds as of right from the trid court's
order granting defendant’ s motion for summary disposition under MCR 2.116(C)(10). We reverse and
remand.

Faintiff argues that the trid court erred in granting summary digposition in defendant’s favor
because defendant failed to provide documentary evidence to support its argument that because plaintiff
elected to coordinate benefits with her primary hedth care insurer, Hedth Alliance Plan (HAP),
pursuant to MCL 500.3109a; MSA 24.13109(1) (hereinafter 8 3109a), defendant was not obligated
to provide coverage which HAP was required, under its contract, to either pay for or provide. We
review atrid court’s grant of summary disposition de novo. Spiek v Dep’'t of Transportation, 456
Mich 331, 337; 572 NwW2d 201 (1998); Russell v Dep't of Corrections, 234 Mich App 135, 136;
592 Nw2d 125 (1999).

The parties agree that Tousignant v Allstate Ins Co, 444 Mich 301; 506 NwW2d 844 (1993),
is the contralling legd authority with respect to the coordination of medicad benefits and no-fault
insurance coverage under 8 3109a of the no-fault act. In Tousignant, the defendant refused to pay for
the medicd care provided by a physician and dentist not within the plaintiff’s hedth care coverage,
arguing that any necessary services were required to be provided by the plaintiff’ s hedlth care provider.
Id. at 305. Our Supreme Court stated:

The question presented concerns the liability of a no-fault automobile insurer
when the insured purchases a policy of no-fault automobile insurance coordinated with
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other hedth coverage. We hold that a no-fault insurer is not subject to liability for
medica expense that the insured's health care insurer is required, under its contract, to
pay for or provide. [Id. at 303 (footnotes omitted.)]

The Court concluded, as a matter of legidative policy, that an insured who eects to coordinate no-fault
and hedlth coverage is required “to obtain payment and services from the hedth insurer to the extent of
the hedth coverage avalable from the hedth insurer.” 1d. a 307. According to Tousignant, to
determine if coverage for a given sarviceis available under the hedlth care provider's policy, the terms of
the policy must be anayzed:

In deciding whether hedth care was avalable from HAP [the plaintiff’s hedlth
care insurer/provider], the focus should be on the HAP contract as it is gpplied in
practice. Section 3109a does not require a hedlth insurer to provide particular benefits.
The availability of services thus depends on what the contract means as gpplied in
practice, aquestion of fact aswell as of legd congtruction of a contract document.

Tousignant does not contend that HAP would not or could not provide the
medica care she needed. Nor isthisacasein whichit is clamed that the qudity of the
available care was such that it can be said that the benefit was not available.

Where there is no cdlam that the hedth insurer would not or could not provide
the necessary medical trestment, there is no basis for afinding that the benefits were not
avalable--not "payable’ or "required to be provided™-from the hedth insurer. [Id. at
312- 313 (footnotes omitted.)]

Thus, resolution of the question whether benefits or services were available from the primary hedlth care
provider turns on the terms of the provider's contract. This involves a question of fact. Touisignant,
supra.

To be entitled to summary disposition under MCR 2.116(C)(10), defendant, as the moving
party, was required to come forward with documentary evidence establishing that there was no genuine
issue of materid fact and that it was entitled to judgment as a matter of law. Smith v Globe Life Ins
Co, 460 Mich 446, 455; 597 Nw2d 28 (1999). MCR 2.116(G) providesin relevant part:

(3) Affidavits, depodtions, admissons, or other documentary evidence in
support of the grounds asserted in the motion are required

(& when the grounds asserted do not gppear on the face of the pleadings, or
(b) when judgment is sought based on subrule (C)(10).

(4) A motion under subrule (C)(10) must specificaly identify the issues as to
which the moving party believes there is no genuine issue as to any materid fact. When
a motion under subrule (C)(10) is made and supported as provided in this rule, an
adverse party may not rest upon the mere alegations or denids of his or her pleading,
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but must, by affidavits or as otherwise provided in this rule, set forth specific facts
showing that there is a genuine issue for trial. If the adverse party does not so respond,
judgment, if gppropriate, shal be entered againgt him or her.

Affidavits offered in support of a motion under MCR 2.116(C)(10) must be based on persona
knowledge and “must set forth with particularity such facts as would be admissible as evidence to
edtablish or deny the grounds stated in the motion.” SSC Associates Ltd Partnership v General
Retirement System of Detroit, 192 Mich App 360, 364; 480 Nw2d 275 (1991). Also, documentary
evidence offered in support of the motion must consst of evidence that would be admissible at trid. 1d.
The party opposing the motion has no obligation to submit evidence until the moving party hasfirst come
forward with documentary evidence regarding a dipostive fact. Id.

In the context of this case, defendant had the burden of showing that plaintiff could have
obtained treatment for her injuries with her hedlth care provider, i.e,, it was necessary for defendant to
show that the disputed medical services were available or covered by HAP. To do this, defendant was
required to produce evidence on the terms of HAP' s coverage. See Tousignant, supra. The afidavit
submitted by defendant’ s attorney in support of the motion falls to establish that there is no genuine issue
of materia fact and that defendant is thereby entitled to judgment as a matter of law. No evidence was
submitted regarding the scope of plaintiff’s HAP coverage, thus precluding any determination whether
the disputed srvices were available under plaintiff’s hedth care coverage. Therefore, the trid court
erred in granting defendant's motion for summary disposition.

We decline to address the issue whether plaintiff is entitled to an award of costs and attorney
fees under MCR 2.114, because that issue was not decided by thetrid court. Thetria court is free to
consder that issue on remand.

Reversed and remanded. We do not retain jurisdiction.
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